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AMENDING PARTS II AND IV OF INTERSTA 
COMMERCE ACT, RE REPARATIONS 



WEDNESDAY, JUNE 14, 1961 

House of Representatives, 

Subcommittee on Transportation and Aeronautics 
of the Committee on Interstate and Foreign Commerce, 

IF tishington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 1301, 
New House Office Building, Hon. Harley O. Staggers presiding. 

Present: Representatives Staggers (chairman), Friedel, Jarman, 
Collier, and Devine. 

Mr. Staggers. The subcommittee will come to order. 

The Subcommittee on Transportation and Aeronautics of the 
House Committee on Interstate and Foreign Commerce is meeting 
this morning to hold hearings on II.R. 5596, a bill to amend sections 
204a and 406a of the Interstate Commerce Act, providing civil lia¬ 
bility for damages for violations of this act by common carriers, by 
motor vehicles, and freight forwarders. 

This bill was introduced by the distinguished chairman of the com¬ 
mittee, the Honorable Oren Harris, at the request of the Interstate 
Commerce Commission, and it would give effect to the Commission’s 
legislative recommendation No. 11 in its 74th annual report to the 
Congress. 

At present civil liability for violations exist with respect to viola¬ 
tions by railroads and other carriers subject to part I of the Inter¬ 
state Commerce Act and by water car riel's subject to part III of this 
act. 

Thus the bill would extend to shippers by motor carriers and freight, 
forwarders the same rights as shipper by carriers, subject to parts I 
and III. of the net. now enjoy. 

A copy of H.R. 5596, together with reports from the executive 
departments and agencies, will be made a part of the record at this 
point. 

(The bill. H.R. 5596 and reports above referred to follow:) 

[II.R. 5590, 87th Cong.. 1st sess.] 

A HILL To amend sectionn 204a and 406a of the Interstate Commerce Act In order to 

provide civil liability for violations of such Act by common carriers by motor vehicle 

and freight forwarders 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled. That section 204a of the Interstate Commerce 
Act is amended to read as follows: 

“REPARATION AWARDS; LIMITATION OF ACTIONS 

“Sec. 204a. (a) In case any common carrier by motor vehicle subject to the 
provisions of this part shall do. cause to be done, or permit to be done any act, 
matter, or thing in this part prohibited or declared to be unlawful, or shall omit 

1 
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to do any act, matter, or thine In this part required to be done, such carrier shall 
be liable to the person or jiersouis injured thereby for the full amount 
sustained In consequent* of any such violation, together wi J h “ 
sei’s or attorney's fee, to 1 h> fixed by the court in every case of re<A> * .., 
attorney’s fee shall be taxed and collected as part of the costsut Oie case. 

•‘(b) Any person, organization, or body politic clannln* to be damaged by any 
Rueh carrier may either make complaint to the Commission or tnay bring suit 
in his^r their own behalf for the recovery of the darnagesforwhidtsuehcarner 
mnv be liable under the provisions of subsection (a), in any district court or 
the United States of competent jurisdiction: but such person, organization, r 
imrfv nniitic shall not havo the right to pursue both of said reaeflies, 

«(c») When a complaint as authorized in paragraph (b) of ihiif set-turn is 
with the Commission, a statement of such complaint sh^be fOTwarde - 
Commission to the carrier or carriers named in such complanit.wh shnlle 
oallrni nmm to satisfy t tif“ complaint, or to answer the same in writing, w it mu 
T^eaLSe time to be si>et ifi«I by t he Commission. If such carrier or carriers 
within the time specified shall make reparation for the injury alleged to have 
b«n one? or curriers shall be relieved* liability tothecomplam- 

ant oulyfortbe particular violation of law set forth in the complaint. If such 
carrier or carriers shall not satisfy tin* complaint within the time spedfied, or 
there shall appear to be any reasonable ground for investigating the said com* 
n ait?t t sha be the dutv'of the Commission to investigate the matters com- 
Snined of in such manner and by such means at. it shall deem proper. 

11 f d i If after hearing ou & complaint, the Commission shall deter 
anv party complainant Is entitled to an award of damages under the 
of this part for a violation thereof by any carrier, the Commission shall make 
an order directing the carrier to pay to the complainant the sum to wine t 

Gn ^f I?suolTear^ier does not comply with an order for the payment of money 
within the time limit in such order the TOmplal n ant, or a^ per8on for whose 
benefit such order was made, may file with the dlstrtet of Oie U^tK 

States for the district in whteh he or it resides, or In which is located .“® 
dual operating office of such carrier, or in which sneb carrier operates, or in 
anv Stale cotfrt of general jurisdiction having jurisdiction of the parties, a 
complaint sett lug forth briefly the causes for which lie claims damages, ai d the 
order <>f lhe Commission in the premises. Such suit In the district court of the 
United States shall proceed in nil respects like other civil suits for damage®, 
except that on the trial of such suit the findings and order of the Commission 
shall be prim a facie evidence of the facts therein stated, mid except that the 
plaintifT shall not be liable for costs in the district court nor for costs at any 
subsequent stage of the proceedings unless they accrue upon his appeal. Jr 
the plaintiff shall finally prevail he shall be allowed a reasonable attorney 9 fee, 
to lie taxed and collected as a part of the costs of the suit. , , . 

14 (f) (1) (A) All actions at law by common carriers by motor vehicle subject 
to the provisions of this part for the recovery of their charges, or any part 
thereof, shall lie began within three years from the time the cause of action 

accrues, and not after. * , 

“(B) All complaints against such carriers for the recovery of damages not 
based on overcharges shall lie filed with the Commission within two years from 
the time the cause of action accrues, and not after, subject to subparagraph it ). 

“(C) For the recovery of overcharges, action at law shall be begun or com¬ 
plaint filed with the Commission against such carriers within three years from 
the time the cause of action accrues, and not after, subject to subparagraph {uK 
except that if claim for the overcharge has been presented in writing to the car¬ 
rier within the three-vear period of limitation said period shall he extended 
to Include six mouths from the time notice in writing is given by the carrier to 
the claimant of disallowances of the claim, or any part or parts thereof, specified 


^“(D) 1 if on or before expiration of the two-year ]>eriod of limitation in suh- 
prtragraph (B) or the three-yenr period of limitation in subparagraph fu) n 
common carrier by motor vehicle subject to the provisions of tills part begins 
action under subparagraph f AJ for recovery of charges in respect of the same 
tnmsjjnrtntion service, or, without beginning action, collects charges in respect 
of that service., said period of limitation shall he extended to include ninety 
days from the time such action is begun or charges are collected by the currier, 
**^2) The cause of action In respect of a shipment of property shall, for the 
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purposes of this section, be deemed to accrue upon delivery or tender of delivery 
thereof by the carrier and not after. 

“(3) A complaint for the enforcement of an order of the Commission for the 
payment of money shall be filed in the district court or the State court within 
one year from the date of the order, and not after. 

44 (4) The term ‘overcharges’ as used in this section means charges for trans¬ 
portation services in excess of those applicable thereto under the tariffs law¬ 
fully on file with the Commission. 

“(5) The provisions of this section 204a shall extend to and embrace all trans¬ 
portation of property or passengers for or on behalf of the United States in con¬ 
nection with any action brought before the Commission or any court by or 
against carriers subject to this part: Provided , however , That with respect to 
such transportation of property or passengers for or on behalf of the United 
States, the periods of limitation herein provided shall be extended to include 
three years from the date of (A) payment of charges for the transportation 
involved, or (B) subsequent refund for overpayment of such charges, or (C) 
deduction made under section 322 of the Transportation Act of 1940 (49 U.S.C. 
C6), whichever is later. 

44 (g) In suits brought to enforce an order of the Commission for the payment 
of money all parties in whose favor the Commission may have made an award 
of damages by a single order may be joined as plaintiffs, and all of the carriers 
parties to such order awarding such damages may be joined as defendants, and 
such suit may be maintained by such joint plaintiffs and against such joint de¬ 
fendants in any district where any one of such joint plaintiffs could maintain 
such suit against any one of such joint defendants; and service of process 
against any one of such defendants as may not be found in the district where 
the suit is brought may be made in any district where such defendant has his or 
Its principal operating office. In case of such joint suit the recovery, if any, 
may be by judgment in favor of any one of such plaintiffs, against the defendant 
found to be liable to such plaintiff.” 

Sfx:. 2 . Section 40fia of the Interstate Commerce Act is amended to read ns 
follows: 

“reparation awards; limitation of actions 

“Sec. 406a. (a) In case any freight forwarder subject to the provisions of this 
part shall do, cause to be done, or permit to be done any act, matter, or thing in 
this part prohibited or declared to l>e unlawful, or shall omit to do any act, 
matter, or thing in this part required to be done, such freight forwarder shall be 
liable to the i»erson or persons injured thereby for the full amount of damages 
sustained in consequence of any such violation, together with a reasonable 
Counsel’s or attorney’s fee, to be fixed by the court in every case of recovery, 
which attorney’s fee shall be taxed and collected ns part of the costs in the case. 

“(b) Any person, organization, or body politic claiming to be damaged by any 
such freight forwarder may either make complaint to the Commission or may 
bring suit in his or their own behalf for the recovery of the damages for which 
such freight forwarder may be liable under the provisions of paragraph (a) of 
this section, in any district, court of the United States of competent jurisdiction: 
but such person, organization, or body politic shall not have the right to pursue 
both of said remedies. 

“(c) When a complaint ns authorized in paragraph (b) of this section is filed 
with the Commission, a statement of such complaint shall be forwarded by the 
Commission to the freight forwarder or forwarders named in such complaint, 
who shall be called upon to satisfy the complaint, or to answer the same in writ¬ 
ing, within a reasonable time, to l>e specified by the Commission. If such freight 
forwarder or forwarders within the time si>ecified shall make reparation for the 
injury alleged to have lieen done, such freight forwarder or forwarders shall be 
relieved of liability to the complainant only for the particular violation of law 
set forth in the complaint. If such freight forwarder or forwarders shall not 
satisfy the complaint within the time specified, or there shall appear to be any 
reasonable ground for investigating the said complaint, it shall be the duty of 
the Commission to investigate the matters complained of in such manner and by 
such means as it shall deem proper. 

44 (d) If, after hearing on a complaint, the Commission shall determine that 
any party complainant is entitled to an award of damages under the provisions of 
this part for a violation thereof by any freight forwarder, the Commission shall 
make an order directing the freight forwarder to pay to the complainant the sum 
to which he is entitled on or before a day named. 
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“(e> If such freight forwarder does not comply with an order for the payment 
of money within the time limit In such order, the complainant or any person for 
whose benefit such order was made, may lile with the district court of the United 
States for the district in which he or it resides, or in which is located the 
principal operating office of such freight forwarder, or in which such freight 
forwarder o^rates, or in any State conn of general jurisdiction having jurisdic¬ 
tion of the parties* a complaint setting forth briefly the causes for which he 
claims damages and the order of the Commission In the premises. Such suit in 
the district court of the United States shall proceed In all respects like other civil 
suits for damages, except that on the trial of such suit the tin dings and order of 
the Commission shall be prims facie evidence of the facts therein stated, and 
except that the plaintiff shall not be liable for costs in the district court nor for 
costs at any subsequent stage of the proceedings unices they accrue upon his 
appeal. If the plaintiff shall finally prevail, he shall he allowed a reasonable 
attorney’s fee. to he taxed and collected us a part of the costs of die suit, 

“(f) (1) (A) All actions at law by freight forwarders subject to the provisions 
of this part for the recovery of (heir charges, or any part thereof, shall he begun 
within three years from the time the cause of action accrues, and not after. 

“< R) All complaints against such freight forwarders for the recovery of dam¬ 
ages not based on overcharges shall be filed with the Commissi on within two 
years from ibe time the cause of action accrues, and not after, subject to 
subparagraph (DK 

*MC) For the recovery of overcharges action at law shall be begun or com¬ 
plaint filed with the Commission against such freight forwarders within three 
years from the time the cause of action accrues, and not after, subject to sub- 
paragraph (I)) f except that if claim for the overcharge has been presented in 
writing to the freight forwarder within the three-year period of limitation said 
period shall be extended to Include six months from the time notice in writing is 
given by the freight forwarder to the claimant of disallowance of the claim, or 
any part or parts thereof, sjieclfied in the notice. 

: '(D) IT on or before expiration of the two-year period of limitation in sub¬ 
paragraph (B) or the three-year period of limitation In subparagraph (C) a 
freight forwarder subject to the provisions of this part begins action under 
subparagraph (A) for recovery of charges in respect of the same service, or, 
without beginning action, collects charges In respect of that service, said period 
of limitation shall be extended to include ninety days from the time such action 
is begun or such charges are collected by the freight forwarder. 

“fg> The cause of action in respect of a shipment of property shall, for the 
purposes of this section* he deemed to accrue upon delivery or tender of delivery 
thereof by the freight forwarder, and not after, 

“(3) A complaint for the enforcement of an order of the Commission for the 
payment of money shall be tiled in ilie district court or the State court within 
one year from t he date of the order, and not after. 

“(4) The term ’overcharges’ as used in this section means charges for services 
in excess of those applicable thereto under the tariffs lawfully on file with the 

Commission. „ , 

<*( 5 ) The provisions of this section 400a shall extend to and embrace all trans¬ 
portation of projierty for or on behalf of the United States in connection with any 
action brought before the Commission or any court by or against fretg!it for¬ 
warders subject to lids part: Provided^ hweever , That with respect to such 
transportation of property for or on behalf of the United States, the [icriods of 
limitation herein provided shall he extended to include three years from the 
date of {A) payment of charges for the transportation Involved, or (B) sub¬ 
sequent refund for overpayment of such charges, or fC) deduction made under 
section 322 of the Transportation Act of 11MO 1 4P U.S.C «6), whichever is 


M (g) In suits brought to enforce an order of the Com mission for payment of 
money all parties in whose favor the Comm laid on may have made an award of 
damages by a single order may be joined as plaintiffs, and all of I he freight 
forwarders parties to such order awarding such damages may be joined as^de¬ 
fendants, and such suit may he maintained by such joint plaintiffs and against 
such joint defendants in any district where any one of such joint plaintiffs 
could maintain such suit against any one of such joint defendants^ and service 
of process against any one of such defendants as may not be found in the 
district where the suit Is brought may Ik* made in any district where such de¬ 
fendant has his or Its principal operating office. In case of such joint suit the 
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recovery. If any. may be by Judgment in favor of any one of such plaintiffs, 
against the defendant found to be iiahle to such plaintiff,” 

Skc. 3* Section 401 of Hie Interstate Commerce Act is amended by striking 
out “See. 4 (Kin, Actions for recovery of charges; limitation of actions,” and 
Inserting in lien thereof the following ; 

4, Skc. 406a. Reparation awards; limitation of actions.” 

Sec. 4. The amendments made by this Act shall be applicable only with respect 
to cases in which the cause of action accrues after the effective date of the 
Act. 


Interstate Commerce Commission, 

iYuxhintjton, March 28, 1961. 


Hon. Oren Harris, 

Chairman , Committee mi Interstate and Foreign Commerce, 

Jlmiac of Representatives, Washington, DAI. 

V Dear Chatoman Harris: Yesterday I received your letter dated March 20, 
ItKil, enclosing copies of a hill, HJl. 5696, introduced by you, to amend sections 
2<J4a and 406a" of tlie Interstate Commerce Act in order to provide Civil liability 
for violations of such act by common carriers by motor vehicle and freight for¬ 
warders, and requesting a report and comments thereon. 

This proiJosed measure would give effect to legislative recommendation No, II 
In the Commission's 74th annual report. Copies of the draft bill, together with 
n statement of justitleation therefor. were transmitted to you with my letter of 
February 24, ]9Ui. requesting introduction. Additional copies of that trans¬ 
mittal are enclosed for convenience of reference. 

Your assistance In introducing this proposed measure is very much appreciated. 


Sincerely, 


Everett Hltchinson, Chairman . 


Recommendation No. 11 

This proposed bill would give effect to legislative recommendation No. 11 of the 
Interstate Com Pierce Commission as set forth on page liW) of its 74th annual 
report as follows: 

'■\Ye recommend that sections 204a and 466a Ik* amended to make common 
curriers by motor vehicle and freight forwarders, respectively, liable for the 
payment of damages in reparation awards to persons injured by them through 
violations of the act,” 


,1 U ST tr i cation 

The attached draft bill would amend sections 204a and 106a of the Interstate 
Commerce Act, which relate to actions at law for the recovery of charges by or 
against common carders by motor vehicle and freight forwarders, so as to make 
such carriers liable Tor the payment of damages to persons, including the United 
Stales as a shipper, injured hy them as a result of violations of parts II and IV 
of rbc net. respectively. It would also give to an injured rwtrty the choice of 
pursuing his remedy cither Iwforr the Commission or in any district court of the 
United States of competent jurisdiction. Appropriate periods of limitation 
are provided with respect to the commencement of such actions or proceedings. 

At present, such I lability exists, and such remedy is provided, only with respect 
to violations by railroads and other carriers subject, to part I and by water car¬ 
riers subject to part III of the act. Prior to the decision of the Supreme Court 
in 7\ /. If. £\ tne, v. t utted Btat** (359 1\S, 404, May IS, 1656), the Commission, 
upon ]>etStIon, made determinations of the reasonableness of past motor earner 
rates on the assumption that the petitioner was entitled to maintain an action in 
court for reparations based upon the unreasonableness of such rates. However, 
in that case, the (Ymrt ruled that a shipiier by a motor common carrier subject to 
pari II cannot challenge in pnstshlpmenfc litigation the reasonableness of the 
carrier’s past charges made In accordance with applicable tariffs filed with 
the Commission. A shipper, therefore, is without remedy for injury arising from 
the application of an unreasonable rate, Since the pertinent provisions of part 
IV are similar to those under part IT, a shipper hy freight forwarder subject to 
pari TV is In the same plight. 

The motor carrier industry has attained stature and stability as one of the 
chief agencies of public transportation, handling a substantial volume of the 
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Nation's traffic. It seems appropriate, therefore, that shippers should hare the 
same rights of recovery against motor carriers as they have against rail and 
water carriers for violations of the act 

The need for the relief proposed is evidenced by the number of proceedings 
instituted by shippers for dedress against motor common carriers prior to the 
decision In the T./.Af J7. case. During the years ended June 30, 1958 and 1959* 
for example* 20 and 14 formal complaints or petitions* respectively, were filed 
to secure the Commission's determination of the reasonableness of established 
motor carrier rates ancillary to court actions for the recovery of reparations. 
During the calendar year 1958, a total of 101 informal complaints were iiled 
against motor carriers claiming damages for unreasonable rates and practices. 
In 1950 only 10 such complaints were handled by the Commission, hut by 1954 
the number had risen to 110. Prior to the decision ill the T.IJf.E. case, adjust¬ 
ments of such complaints were negotiated, in appropriate eases, by an Informal 
and inexpensive procedure involving informal conferences and correspondence 
with the parties. Many informal complaints, however, were found not to be 
susceptible of adjustment by such means. If the Commission had then been 
vested with the requisite authority, the filing of formal complaints seeking 
awards of reparations probably would have followed, ns Is now the practice 
under parts I and III of the act. In this connection it should be noted that 
reparation procedures before the Commission are more simple and less expensive 
than actions In emirt to attain the same end. It may be anticipated, 
therefore, that at though both the courts and the Commission would be 
authorized under the proposed amendments to award reparations, shippers 
would prefer resort to the Commission since. In any event, the reason* 
ableness of the rates Involved would, under the provisions of the act, have to be 
determined by It upon referral of the question by the court. 

While experience under part IV has not shown an important need for a pro¬ 
vision authorising awards of reparations against freight forwarders, it seems 
desirable and logical to have all four parts of the act uniform in this respect. 
Appropriate amendments to section 40Gu hove therefore been included in the 
draft bill. 

For the reasons set forth above* the Commission recommends early considera¬ 
tion and enactment by the Congress of this proposed measure. 


Executive Office or tjie President, 

Bureau or the Budget, 
Washington* D.C, f June 13,1MI. 

Hon. Oren Harris, 

Chairman, Committee an Interstate and Foreign Commerce, 

House of Representatives, Washington, D.C, 

My Dear Mr. Chairman : This is in reply to your letters of February 9* 1901, 
ami March 20, 1901, requesting the views of this office with respect to H R. 276. ► 
and H.R. 5590, similar bills to provide civil liability for violations of the Interstate 
Commerce Act bv common carriers by motor vehicle and freight forwarders. 

In the reports which they are making to your committee* the various agencies 
recommend enactment of the bills In order to give shippers using motor carriers 
and freight forwarders the same rights with respect to recovery of unreasonable 
and unlawful charges as shipiiors now have with respect to rail and water 

carriers. . , 

The Bureau of the Budget concurs with the views contained In these reports 
and recommends that legislation for these purposes be enacted. 

Sincerely yours, _ _ 

Firnjtjp S. Hughes, 

Assistant Director for Legislative Reference . 


Comptroller General of the United States* 

Washington, May 31,19$L 

Hon. Oren Harris, 

Chairman , Committee on Interstate and Foreign Commerce , 

Home of Representatives, 

Dear Mr. Chairman : We refer again to your letter of May 11,1901* in which 
vou asked for our comments on H.R. 5590. The bill proposes to amend the 
interstate Commerce Act In order to subject motor common carriers and freight 
forwarders to civil liability for violations of the act. Having the same purpose 
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is H.R. 2705, on which we commented in our letter of April 4, 1001, B-120070. 
Two similar bills, S. 070 and S. 1283, are pending before the Senate Committee 
on Commerce. 

When motor common carriers and freight forwarders operating in interstate 
commerce were subjected to regulation under the Interstate Commerce Act, they 
were not subjected also to speeiiie statutory civil liability for damages because 
of unlawful rates, charges, regulations, or practices, as are rail common car¬ 
riers subject to part I and water common carriers subject to part III of the act. 
The Interstate Commerce Commission, however, concluding that a common law 
remedy for the exaction of unlawful charges had survived the passage of the 
Motor Carrier Act, reasoned that it possessed the authority to determine the 
reasonableness of past motor carrier rates in a proceeding ancillary to a judicial 
action to enforce that common law remedy. This doctrine explained In Bell 
Potato Chip Company v. Aberdeni Truck Line (43 M.C.C. 337 (11)44)), prevailed 
in the Federal courts and in the Commission until May 18, 11)5!), when tlie Su¬ 
preme Court, in T.I.M.E ., Inc, v. United Mates (359 U.S. 464), decided that 
shippers, including the United States, aggrieved by the exaction of unlawful 
charges for motor common carrier transiHirtation, are without redress because 
part II of the Interstate Commerce Act does not contain reparation provisions 
similar to those in part I. 

In the audit of transportation charges paid by the Government in accordance 
with section 322 of the Transportation Act of ll)4<), as amended, 41) U.S.C.A. 60, 
we have frequently encountered situations where the charges paid, based upon 
duly published and tiled tariffs, were and are prima facie or conclusively un¬ 
lawful in the light of established principles and standards used by the Com¬ 
mission and the courts when considering similar charges on other shipments 
transported under substantially similar circumstances and conditions. Before 
the T.I.M.E., decision we availed the Government of the Commission’s prior lind- 
ings of unreasonableness In particular cases, since all parties affected by the un¬ 
reasonable charges were entitled to take advantage of the Commission’s ruling. 
Mitchell Coal Company v. Pennsylvania Railroad Company (230 U.S. 247, 257 
(1913)); A. J. Phillips Company v. Gratid Trunk Western Railway Company 
(230 U.S. 062 (11)15). Since the T.I.M.E. decision, however, this rule of en¬ 
titlement no longer obtains as to unreasonable interstate motor common carrier 
charges. In this situation, no forum is empowered to grant relief to shippers 
damaged by unreasonable motor common carrier or freight forwarder charges. 

Not only the Government, the largest single user of motor and other com¬ 
mon carrier services, hut also similarly circumstanced private shippers are ad¬ 
versely affected. Statistical records maintained by our Transportation Division 
illustrate to some extent the effect on the Government’s transportation costs. 
Between May 18, 1959 , when the T.I.M.E. decision was announced, and April 29, 
1901, its audit of motor common carrier paid hills indicated that the Govern¬ 
ment has paid transportation charges believed to exceed the lawful and reason¬ 
able charges by more than $1,275,000. This total represents comparisons of 
the paid charges with reasonable charges based ui>on Interstate Commerce Com¬ 
mission precedents established iu proceedings involving comparable situations. 
The total llgure is not all-inclusive since not all agencies are required to sub¬ 
mit their paid vouchers to us for a detailed audit and since our figures do not 
reflect excess charges which do not fall clearly within the pattern of deckled 
cases on unreasonableness. For the i>eriod from May 18, 1959, through April 
29, 1961, the overpayments (unreasonable charges) revealed In our audit have 
averaged approximately $13,000 per week; the current rate for the 3-inonth 
period ended April 29 is just under $5,000 per week. It should he appreciated, 
however, that our earlier findings were derived from a backlog of accounts on 
which final analysis was postponed jiending the disposition of the T.I.M.E. case. 
Also for consideration is the fact that variations in the excess amounts found 
may he occasioned by such events as a temporary change in the available work 
force, temporary emphasis on other phases of our audit responsibilities, or tariff 
changes which result in the correction of unlawful situations. 

We believe that neither the United States nor private sliipjiers should be 
required to pay motor common carrier and freight forwarder transportation 
charges without the corresponding right, in proper circumstances, to challenge 
the lawfulness of such payments on i>ast shipments. We also think that all 
carriers regulated under the Interstate Commerce Act should be uniformly 
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treated with respect to civil liability for violations of the act. We therefore 
strongly recommend that your coxnmitttee take favorable action on H.R, 5590. 

Sincerely yours, 

Joseph Campbell, 

Comptroller General of the United States. 

Mr, Stagoebs, The first witness before the subcommittee will be the 
Honorable Everett Hutchinson, Chairman of the Interstate Com¬ 
merce Commission. 

Mr, Hutchinson, 

STATEMENT OF HON. EVERETT HUTCHINSON, CHAIRMAN, 
INTERSTATE COMMERCE COMMISSION 

Mr, Hutchinson, Thank you, Mr, Chairman, 

Mr, Chairman and members of the subcommittee, my name is 
Everett Hutchinson. I am the present Chairman of the Interstate 
Commerce Commission and have served in that capacity since Janu¬ 
ary 1 of this year. I am appearing today to testify on the < ommis- 
sioivs behalf on a bill, H.R. 5596, which was introduced by Chairman 
Harris at our request and which would give effect to legislative 
recommendation No. 11 in our 74th annual report to ( ongress. 

H.R. 5596 would amend sections 204a and 406a of the Interstate 
Commerce Act, which relate to actions at law for the recovery of 
charges by or against common carriers by motor vehicle and freight 
forwarders. Under the provisions of this measure, common earners 
by motor vehicle and freight forwarders would be liable for the pay* 
tnent of damages to persons, including the 1 hiited States us a shipper, 
when injured by them as a result of violations of parts II and I v of 
the act. respectively. An injured party would also be given a choice 
as to whether he wishes to pursue his remedy before tlie Commission 
or in any U S. district court of competent jurisdiction. The bill also 
provides for appropriate periods of limitation, corresponding to those 
in parts I and III of the act with respect to the commencement of 
sucn actions or proceedings. 

At the present time, the same liability exists, and the same remedy 
is provided, with respect to violations by railroads and other car¬ 
riers subject to paid I and by water carriers subject to part III of the 
act Prior to the Supreme Court’s decision in TJJtJS* Ijw : v. 
United States * m U.8. 464, decided May IS, 1959, the Commission, 
upon petition, made determinations of the reasonableness of past 
motor carrier rates on the assumption that the petitioner was en¬ 
titled to maintain an action in court for reparations based upon the 
unreasonableness of such rates. 

In that case, however* the Court ruled that a shipper by motor 
common carrier subject to part II has no right, to maintain such an 
action. In other words, sucn a shipper cannot challenge, in postship¬ 
ment litigation, the reasonableness of the carriers past charges made 
in accordance with applicable tariffs filed with the Commission, 

Thus, a shipper is without remedy for injury arising from the ap¬ 
plication of an unreasonable rate. Inasmuch as the pertinent pro¬ 
visions of part IV are similar to those under part II. a shipper by 
freight forwarder, subject to part IV, is in the same predicament. 

The motor carrier industry of today has attained a level of statute 
and stability which ranks it as one of the chief agencies of public 
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transportation, handling a substantial volume of our Nation's traffic. 
It seems altogether appropriate, therefore, that shippers should have 
the same right of recovery against motor carriers, and indeed, against 
freight forwarders, as they have against rail and water carriers for 
violations of the act. 

The necessity for enactment of H.It. 5596 is clearly indicated by 
the number of proceedings instituted by shippers for redress against 
motor common carriers prior to the decision in the T.I.M.H. case. 
During the year ended June *30, 1958, 20 formal complaints or peti¬ 
tions were filed to secure the Commission’s determination of the rea¬ 
sonableness of established motor carrier rates ancillary to court ac¬ 
tions for the recovery of reparations. 

As of June 30, 1959, 14 such formal complaints or petitions were 
filed. During the calendar year 1958, a total of 101 informal com¬ 
plaints were filed against motor carriers claiming damages for un¬ 
reasonable rates and practices. In 1950, only 10 such complaints 
were handled by the Commission. In 1954, however, the number 
had risen to 110. 

Up until the decision in the T.I.M.E. case, adjustments of such 
complaints were negotiated, in appropriate cases, by an informal and 
inexpensive procedure involving informal conferences and cor¬ 
respondence with the parties. However, we found many informal 
complaints not to be susceptible of adjustment by this means. If 
the Commission, at that time, had been vested with the authority 
contemplated by Il.R. 5596, the procedure of filing formal complaints 
seeking awards of reparations probably would have followed, as is 
now the practice under parts I and III of the act, rather than going 
into court. 

In this connection, it should l)e emphasized that reparation proce¬ 
dures before the Commission are more simple and less expensive 
than actions in court to attain the same end. We feel it may be rea¬ 
sonably anticipated, therefore, that even though l>oth the courts and 
the Commission would be authorized under this bill to award repara¬ 
tions, shippers would prefer to come directly to the Commission since, 
in any event, the reasonableness of the rates involved would, under the 
provisions of the act, have to be determined by us upon referral 
of the question by the court. 

I he view has been expressed that since rates proposed by carriers 
are, at the time of filing and prior to their effective date, subject 
to an order of suspension and investigation by the Commission either 
upon its own motion or upon protest by any interested party, any 
rate which has not l>een subjected to investigation at that time must 
thereafter be deemed reasonable. 

In this connection, however, it should be l>ome in mind that even 
the preliminary task of determining whether suspension and investi¬ 
gation of proposed changes in rates is warranted would require 
the examination of many thousands of proposed rates. A task such 
as this is simply beyond the present capacity of the Commissioner’s 
facilities. 

For example, during the year ended June 30, 1960, an undertaking 
of this nature would have required the careful scrutiny of approxi¬ 
mately 171,679 common carrier freight tariffs. Of these, 105,344 
were offered by motor common carriers and 11,539 by freight for¬ 
warders. Many of these contained numerous changes in rates. 
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We understand the view has also l>een expressed that since a shipper 
may by the filing of a protest, invoke the Commission's investigatory 
power to determine the reasonableness of a proposed rate, he is there¬ 
after precluded from questioning the reasonableness of the rate for 
the purpose of reparation if he has failed to tile such protest. 

A requirement of this type would, in our opinion, be entirely un¬ 
realistic. This would mean that a shipper would have to exercise 
constant vigilance over the filing of rates in order that those of 
interest to him would not escape his notice and become effective with¬ 
out his protest. In view of the thousands of rates filed each year, 
this would impose a heavy burden upon shippers which many, espe¬ 
cially the smaller ones, are not in a position to bear. 

Although our experience under part IV of the act has not shown 
an immediate and urgent need for a provision authorizing awards 
of reparations against freight forwarders, it does seem both desira¬ 
ble and logical to have all four parts of the act uniform in this respect 
We feel, therefore, that this is an opportune time to amend section 
400a as provided in the bill. 

Mr. Chairman and memliers of the subcommittee, we urge your 
favorable consideration of II.R. 5506 and we appreciate the oppor¬ 
tunity to appear and explain our reasons for recommending that parts 
II and IV of the Interstate Commerce Act l>e amended as proposed 
in the bill. If there are any questions at this time, 1 will be glad 
to attempt to answer them. 

Mr. Staggers. Mr. Hutchinson, we appreciate your coming and 
giving us your view. . 

I would like to get. this clear: That the bill was introduced at the 
request of the Commission ? 

Mr. Hutchinson. That is correct, Mr. Staggers. 

Mr. Staggers. And you are completely and wholeheartedly in favor 

of it ? 

Mr. Hutchinson. Yes, sir. 

Air. Staggers. Do vou have any questions, Mr. Friedel ? 

Mr. Frdsdel. Mr. Hutchinson, what are the main objections to the 

bill or who is opposed to the bill? 

Air. Hutchinson. Well, I am not entirely sure, Air. Fnedel. I am 
sure the committee will find that out. . 

I believe certain industry representatives, although I do not speak 
for them, are here in opposition to the bill; at least the segments of 
the industry involved. 

Air. Friedfx. That is all I wanted to ask. 

Air. IIutchin80N. Thank you. . . _ 

Air. Friedfx. You cannot tell us what the opposition might, be. 

Air. Hutchinson. I am sorry I cannot be more helpful on that. 

Air. Staggers. Air. Collier? 

Air. Ooixier. No questions. 

Mr. Staggers. Air.Jarman? 

Air. Jarman. I have no quest ions. . 

Air. Staggers. Thank you very kindly then, Air. Chairman. 

Mr. Hutchinson. Thank you. Air. Chairman. 

Air. Staggers. If we need you I guess we can get you back? 

Mr. Hutchinson. Indeed, sir. 

Air. Staggers. All right. Thank you. 
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The next witness that we have is Mr. Frederick W. Denniston, As¬ 
sistant Commissioner, Office of Public Utilities and Representation, 
I i*ansportation and Public Services, General Services Administration. 

Mr. Denniston. 

STATEMENT OP FREDERICK W. DENNISTON, ASSISTANT COMMIS¬ 
SIONER, OFFICE OF PUBLIC UTILITIES AND REPRESENTATION, 

TRANSPORTATION AND PUBLIC SERVICES, GENERAL SERVICES 

ADMINISTRATION 

Mr. Denniston. Mr. Chairman and members of the subcom¬ 
mittee— 

Mr. Staggers. Do vou have a prepared statement ? 

Mr. Denniston. No, sir. 

A Tr. Staggers. Y ou do not ? 

Mr. Denniston. I might just state that in view of the excellent 
coverage of the subject which has been given by Commissioner Hutch¬ 
inson, my remarks will really be supplementary to his statement. 

GSA, General Services Administration, represents the executive 
agencies of the Government in their capacity as shippers, and it is in 
(his capacity (hat I sneak to you. In other words, we are speaking 
to you on behalf of the Government’s interest in this subject matter 
solely as a shipper and not in any regulatory capacity, of course. 

We urge that you enact this bill. We support the bill entirely. And 
GSA itself has a legislative proposal, which has been submitted to the 
Speaker of the House, on January 10,1961. 

Kxcent for one or two very minor changes in language, the present 
bill, II.R. 5596, is identical with the proposal which we have offered 
and we support (he bill in its present form. 

The differences are very slight and of no consequence. 

1 lie reasons we are interested, of course, is that the Government, as 
a shipper, ships large quantities of freight and we are confronted 
with the situation which Commissioner Hutchinson has already out¬ 
lined, in that there are instances where we use the carriers who are 
subject to pails II and IV of the Interstate Commerce Act; where as 
a shipper we are left without a remedy in the event there are instances 
where rates are unreasonable, prejudicial, preferential, or discrimina¬ 
tory. 

The act, of course, in both parts II and IV, declare that such rates 
are unlawful, but the effect of the Supreme Court decision in the 
TJ.M.E. case has had the effect of saying that while they are unlaw¬ 
ful, the shippers have no remedy for the situation, certainly so far as 
the past is concerned. 

As has l>een mentioned, I believe, indirectly by the Commissioner, 
there has been a procedure under which shippers have been able to 
obtain redress in these situations under the Motor Carrier Act and 
this doctrine has prevailed for approximately 20 years when the 
Court’s decision, to which reference has been made, had the effect of 
overruling that doctrine. 

And so we found ourselves, as of the date of that decision, lacking 
a remedy in this situation. 

In our consideration of this matter we have worked closely with the 
other executive agencies and with the General Accounting Office, and 
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we are all of the view that this legislation should be enacted, and we 
urge that it he given favorable action by this committee. 

That concludes my statement, sir. 

Mr. Staggers. Mr. Penniston, you mentioned the 7 JJl.b . case 
there, and Mr. Hutchinson brought it up. 

Under that case—that was decided in 1060,1 believe ? 

Mr. Penniston. Yes, sir. 

Mr. Staggers. Under that case the shipper had no right to take any¬ 
one to court ? 

Mr. Penniston. That is correct. 

Mr. Staggers. They had no redress? 

Mr. Penniston. That is correct. 

Mr. Staggers. You say you are a large shipper as the GSA and, 1 
presume, one of the largest. 

1 low about the military ? They do not come under you, do they' 

Mr. Penniston. No, in the transportation field they do not. 

[ assume they will express their own views on this bill. 

Mr. Staggers. I see. Hut 1 expect with the exception then or with 
that exception you are probably one of the largest shippers of the 
Government? 

Mr. Penniston. Yes, sir. 

Mr. Staggers. That is all the questions 1 have. 

I )o you have any quest ions, Mr. Friedel ? 

Mr. Frieuel. No, sir. 

Mr. Staggers. Mr. Collier? 

Mr. Collier. No questions. 

Mr. Staggers. Mr. Jarman ? 

Mr. Jarman. Mr. Penniston, what has been the procedure of GoA 
in cases that would normally fall within the jurisdiction of this 
provision ? 

What have you done in cases of rate disputes? 

Mr. Penniston. Well, this becomes a complicated question, sir, m 
that prior to the enactment of Public Law 85-62;> of the 85th Congress, 
the procedure has Ijeen that where instances of, for example, unrea¬ 
sonableness of a motor carrier rate had been disclosed—and I might 
say that this was the type of situation that was involved in the 
T.IM.E. case, the procedure had been that the General Accounting 
Office had the authority at that time to make an administrative collec¬ 
tion in the settlement of the accounts with the carriers. 

And, applying the doctrine of this Bell Potato Chip case of the In¬ 
terstate Commerce Commission which supplied the basis for the ad¬ 
ministrative finding that a particular rate was unreasonable, there¬ 
after the General Accounting Office would collect this amount under 
their right to make an administrative offset. 

I believe, however, that it would l>e best if the General Accounting 
Office explained that ingreater detail. . 

In any event, when Public Law 85-625 was passed m 1958 certain 
technical changes were made in the act which precluded this action, and 
this was just shortly before the TJ Jf.E . decision. , 

So the two matters, the amendment to the act and the I J.M.b. deci¬ 
sion, had a combined effect so far as the Government agencies were 
concerned. 
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So that the answer to your question, sir, is that prior to the TJ.M.E. 
decision, a formal complaint was not required ana there had none been 
filed in this particular area. 

In the intervening time, awaiting legislation, of course,the T./.M.E. 
decision held that no complaint could be filed. So at the moment we 
are in a vacuum, so to speak, in that we are working with the General 
Accounting Office and they are currently keeping us advised as they 
find situations of this sort, and we hope that the legislation will l>e 
enacted which will thereupon permit proper complaints to lx* filed so 
that the Interstate Commerce Commission may make an appropriate 
determination. 

Mr. Collier. Will the gentleman yield at that point? 

Mr. Jarman. Yes. 

Mr. Collier. Would this be retroactive to such violations as occurred 
during this so-called vacuum period or not ? 

Mr. I )enniston. That is not my understanding. 

The bill, as I recall it, the last section of the bill—I believe it is 
either section 3 or 4 —specifically states: 

The amendments made by this Art shall he applicable only with resi»ect to 
eases in which the cause of action accrues after the effective date of the Act. 

Mr. Staggers. Any more questions? 

Mr. Jarman. No. 

Mr. Staggers. Mr. Devine, do you have any questions? 

Mr. Devine. No. 

Mr. Staggers. You mentioned the GAO, the General Accounting 
Office, there and consulting them. 1 just wondered if you have any 
idea of how much money has been involved in these overcharges since 
you have been in consultation with the General Accounting Office? 

Mr. Dknniston. Well, it is our understanding that there are sub¬ 
stantial amounts involved, but I believe representatives of the GAO 
are here and I prefer that they speak themselves, 

Mr. Staggers. All right. I just thought maybe you might know 
and we will bring that question up to them. 

If there are no further questions then—oh, did you have a question, 
Mr. Devine? 

Mr. Devine. No. 

Mr. Staggers. We thank you very kindly, Mr. Denniston, for com¬ 
ing and giving us the Ixsnefit of your views. 

The next witness will 1x3 a representative of the General Accounting 
Office. I do not know who that will be. 

STATEMENT OF E. W. CIMOKOWSKI, ASSISTANT GENERAL COUN¬ 
SEL, U.S. GENERAL ACCOUNTING OFFICE. ACCOMPANIED BY 

GERALDINE RUBAR, ATTORNEY, OFFICE OF THE GENERAL 

COUNSEL: HILLIS K. WILSON. ASSISTANT DIRECTOR, TRANSPOR¬ 
TATION DIVISION; THOMAS C. McNEILL, TRANSPORTATION 

SPECIALIST, TRANSPORTATION DIVISION 

Mr. Staggers. Will you state your name for the record ? 

Mr. Cimokowski. Thank you, Mr. Chairman. 

If the chairman and the sulx*ommittee will indulge us a moment, 
I would like the rest of these people in our office who have worked with 
me on this matter up here. 

71703— 61—2 
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Mr. Stackers. That will l>e line. Bring them right up and we 
would like for you to introduce them for the record and tell their 
official capacity too, if you will. 

If you care to have them, you can have them right there. 

Mr. Oimokow ski* Right, sir. 

Mr. Chairman, my name is Edwin W. Cimokowski. I am an As¬ 
sistant General Counsel in the U.S. General Accounting Office. 

With me are Miss Rubar, who is an attorney-adviser in our office or 
the Office of the General Counsel; Mr. Wilson who is Assistant Di¬ 
rector in the Transportation Division, and Mr. McNeill who is a 
transportation specialist in our Transportation Division. 

Mr. Chairman and members of the committee, we appreciate the 
opportunity given the General Accounting Office of appearing l>efore 
your committee with respect to II.R. 5596. We are in favor of H.R. 
5596 and are anxious to see such proposed legislation enacted. As a 
matter of fact, Mr. Joseph Campbell, the Comptroller General, in his 
annual report to the Congress for the fiscal year ending June 30, 1960, 
recommended early favorable consideration of similar proposals, as 
part of the legislative program of the General Accounting Office. 

We worked closely with other interested Government agencies in 
formulating proposals for similar hills which were introduced in the 
86t,h Congress but were not reached for consideration before adjourn¬ 
ment. The present form of the law, lacking the amendments proposed 
in H.R. 5596, has cost the Government and other shippers of freight 
substantial sums of money which might have been recovered if motor 
carriers and freight forwarders were required to answer in damages 
for collecting unreasonable rates and charges. 

Shortly after the T.I\M.E. and Davidson cases (359 U.S. 464) were 
decided in May 1959, the General Accounting Office began a special 
study as an incident of the regular audit program covering transporta¬ 
tion payments made by the various Government departments and 
establishments to interstate motor common carriers. 

This study is designed to provide a basis for estimating the amounts 
being paid from appropriated funds in the form of unreasonable 
transportation charges. We set. up certain categories of unreasonable 
tariff situations predicated on principles established by the Interstate 
Commerce Commission in rulings prior to the Supreme Court de¬ 
cision in the TJM.E. and Davidson cases. 

Using the principles of the Commission-decided cases to determine 
the maximum reasonable charge basis, we calculated the amounts ex¬ 
pended in excess of the reasonable charge basis on individual motor 
carrier shipments made by Government agencies subject to our audit. 

We found the largest totals of overpayments in four major categories 
of tariff situations. These four categories involved (1) exclusive use 
of vehicle rules: (2) instances where through rates exceeded the ag¬ 
gregate of intermediate rates: (3) instances where commodity rates 
and exceptions to the motor freight classification resulted in higher 
charges than derived from the application of classification ratings; 
and (4) capacity or minimum charge rules. 

Due to a backlog of accounts which accumulated pending a ruling 
in the TJ.MJE. and Davidson cases, we were finding in the early stages 
of our special study excessive payments—that is, payments exceeding 
reasonable charges—to motor common carriers at a rate of $25,000 per 
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week; later the figure steadied for a time at a rate of $16,000 per 
week, and now’, 2 years after the TJJI.E. and Davidson eases, we con¬ 
tinue to find excessive payments of this nature at a rate of about $6,000 
a week. 

The decrease in weekly averages may be explained by the fact that 
our earlier computations were derived from a backlog of accounts on 
which final analysis was postponed pending the disposition of the 
TJ.M.E. and Davidson cases. For the 2-year j>eriod the average works 
out to about $13,000 per week. 

Some downward t rend may be explained by amendments in motor 
carrier tariffs resulting in removal of tariff features objectionable on 
the ground of unreasonableness, or adjustments on later traffic by 
section 22 tenders. For example, there is an increased tendency by 
motor carriers to protect an aggregate of intermediate rates lower 
than a through rate by appropriate tariff revision when such a prima 
facie unreasonable rate situation is brought to their attention. 

We should mention, too, that variations in the weekly areas may 
be caused by temporary changes or shifts in the available work force 
or temporary emphasis upon other phases of our audit responsibilities. 

We think the present rate of excessive payments due to unreason¬ 
ableness will be fairly constant. Thus, at the present weekly rate 
of about $6,000 per week, the shipping agencies of the United States 
will be spending more than $300,000 yearly of the taxpayers’ money, 
without any hope of recovery, for unreasonable motor common car¬ 
rier charges. 

In the past 2 years we estimate that about $l 1 /i million have been 
so paid out on vouchers which have been audited by our Office. How 
much more in the way of unreasonable charges is being paid out by 
Government agencies not required to submit their paid vouchers to 
the General Accounting Office for a detailed audit on a monthly basis 
is not know n. 

Additionally, we do not know how much more in excess of reason¬ 
able rates anti charges has been and is l>eing paid out to interstate 
motor common carriers for transportation services which do not 
fall definitely within the pattern of decided cases. This would occur 
where the cost factors entering into the computation of a particular 
freight rate and the comparability of the rate with rates on traffic 
having similar transportation characteristics would have to be con¬ 
sidered. 

Such cases are not within the reach of our facilities and resources, 
although it is our intention in the regular course of our audit to 
maintain a close watch for rate situations which suggest the need for 
further development as to unreasonable aspects and, if warranted, to 
jcfer the matter to the responsible Government shipping agency for 
possible adjustment proceedings in the administrative tribunal*hav¬ 
ing jurisdiction over the matter. 

The Government is said to l>e the Nation’s largest single user of 
common carrier services, but it does not suffer alone in its inability 
to recover reparation from motor carriers and freight forwarders. 
All other users of the services of those carriers are in precisely the 
same position in this respect; they, too, are without a remedy under 
the present state of the law' to recover damages incurred because of 
unreasonable rates and charges which may be assessed by motor car¬ 
riers and freight forwarders. 
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II.R. 5596, if enacted, would give shippers that remedy and would, 
in this respect, make equal all carriers and all users of the various 
common carrier services subject to the Interstate Commerce Act. In¬ 
terstate rail carriers since 1906, and interstate water carriers since 
1940, when they were first brought under Federal regulation, have 
l>een amenable to proceedings for reparation where unreasonable rates 
and charges have oeen collected. 

We know of no good reason why motor carriers and freight for¬ 
warders should continue to enjoy a special preferential immunity 
from such proceedings. 

Before the ruling of the U.S. Supreme Court in the TJJIJS. and 
Davidson cases (May 18, 1959), it was widely believed that any 
shipper via interstate motor common carrier had a right, through a 
combination of court and Interstate Commerce Commission proceed¬ 
ings, to reparation for unreasonable rates and charges. The Com¬ 
mission itself reached this conclusion in a line of cases typified by 
Bell Potato Chip Co. v. Aberdeen Truck Line (43 M.C.C. 337 (1944)), 
where the problem was exhaustively considered. 

On the basis of such cases the (general Accounting Office postpay¬ 
ment audit was so geared as to insure the recovery of unreasonable 
payments, following rulings by the Interstate Commerce Commission 
m comparable cases, by voluntary refund, by setoff, or by resort to 
necessary judicial proceedings through the Department of Justice. 
Governmental setoff action, specifically authorized in section 322 of 
the Transportation Act of 1940 (49 U.S.C.A. 66) was ended, as to 
unreasonable charges, by Public Law 85-762—amending section 322, 
among other provisions of law—effective as to transactions taking 
place after August 26,1958. 

Public Law 85-762 limited recovery action to ‘‘overcharges”— 
superseding the term “overpayment” in section 322—defined as— 

charges for transportation services in excess of those applicable thereto under 
the tariffs lawfully on tile with the Interstate Commerce Commission and the 
Civil Aeronautics Board and charges in excess of those applicable thereto under 
rates, fares, and charges established pursuant to section 22. 

The term “overpayments” had been viewed as embracing overcharges 
as well as unreasonable charges, prior to the amendment by Public 
Law 85-762. Eventually, the T.LM.E. case precluded recourse 
to any method or remedy for the adjustment of unreasonable rates 
and charges by interstate motor common carriers. 

As we see it, the situation is simply t his: 

1. We see no reason why there should not be uniformity in the 
treatment of all carriers subject to the Interstate Commerce Act, in¬ 
sofar as liability for unreasonable rates and charges is concerned. 

2. We see no reason why shippers by interstate motor common car¬ 
riers and freight forwarders should continue to l>e under a disability 
to sue for and collect damages for unreasonable rates and charges. 
The right to maintain an action for damages in such a case has existed 
for more than a half century of railroad regulation in this country; 
the regulatory structure should he reinforced to protect the shippers 
ill their dealings with all types of carriers regulated under the Inter¬ 
state Commerce Act. 

3. We see no reason why the procurement agencies of the I nited 
States, or any other shippers of freight, should continue to pay sub- 



INTERSTATE COMMERCE ACT RE REPARATIONS 


17 


stantial amounts in freight charges without having reserved io them 
by law the right, in the proper circumstances, to challenge the law¬ 
fulness of such payments with appropriate adjustments as determined 
by the regulatory body* If the present bill becomes law the United 
States would have no greater right than all other shippers doing 
business with motor earners and freight forwarders. 

In an appendix to this statement we have prepared explanatory 
statements of the four major classes or categories of service situations 
which have occasioned payments of unreasonable rates and charges to 
motor common carriers for transportation services furnished the 
United States, payments of the type on which action to correct is fore¬ 
closed under the present state of the law. 

I would like to emphasize that these tabulations or statistical state¬ 
ments are prepared on the basis of rulings made by the Interstate 
Commerce Commission in what we deemed to be comparable cases in¬ 
volving relatively or exactly analogous facts. 

And we feel that this appendix is more or leas self-explanatory, 
but if I ime permits we would like to discuss one or two of the examples 
described. 

Mr. Staggers. You may go ahead. 

Mr. Cimqkowskl Thank you, sir. 

I would like to take as an example—and these pages, unfortunately, 
are unnumbered and ir might require turning over a few pages. 

There is a category which is category 3. The caption at the top 
of the page that I would like to read from is ^Commodity or excep¬ 
tions rates higher than class rates/* 

It appear s’' 

Mr. Staggers. Would you hold jus* a minute until we find that? 

Mr. CmoKowSKi. Yes, sir. It is the 10th page from the back. 

Mr. Staggers. AH right, sir. 

Mr. Cimokowsbx Generally speaking, rates are divided into three 
broad categories: (1) Class rates, (2) exceptions rates, and (3) com¬ 
modity rates. Class rates are published in class-rate tariffs and arc 
applied in accordance with different ratings (first class or class 1 being 
100 percent and other classes being related thereto) named in freight 
classifications. Carload (‘hiss rates are designed for occasional or 
sporadic movements. 

Exceptions to the classification may establish rules, regulations, or 
ratings different from those published in the classification and, al¬ 
though employing class rates, their use generally results in lower 
charges to the shipper. Commodity rates, which are as a rule the out¬ 
growth of special conditions, are published to apply on a specific com¬ 
modity or group of commodit ies and are almost invariably lower than 
class rates. 

On shipments of the same articles between the same points, rates 
derived from classification exceptions ratings ordinarily take preced¬ 
ence over rates derived from classification ratings and, in turn, com¬ 
modity rates supersede the other two. 

The Commission has held that the classification generally imposes 
the highest rate which a particular commodity should bear under nor¬ 
mal conditions and a commodity rate which is higher than a class 
rate is an abnormality which on its face requires special justification. 

This applies with equal force to exceptions ratings which exceed the 
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normal classification basis. Thus a presumption of unreasonableness 
attaches to such situations* in the absence of special or unusual circum¬ 
stances. An example selected during the course of the General Ac¬ 
counting Office audit is contained in the attached statement. 

The attached statement consists of a tabulation and, behind that, 
a worksheet which is for internal use in our office, described us form 
T-345. 

In this statement we have selected a shipment of setup aluminum 
tanks which moved from Mira Loma, Calif., to Walker Air force 
Base, N. Mex., during June 1058. 

The charges billed and collected by the carrier were based on the 
actual weight of 12,260 pounds to which there was applied a rate of 
$16.08 per 100 pounds, resulting in the total paid charges of $1,071.41. 

The carrier’s tariff authority is listed as well as the National Motor 
Freight Classification. The authority for the carrier’s charges, 
briefly, was based on an exceptions rating three times first class on any 
quantity of freight. 

The establishment of this exceptions rating removed the application 
of the class rating. The establishment of the exceptions rating also 
precludes the availability of the classification rate basis, without spe¬ 
cial provision in tariff otherwise for inteixhangjeability or alternation 
of the exceptions with t lie class ratings. b , 

So, bearing in mind that the Interstate Commerce Commission has. 
in many cases, found that an exceptions rating which is higher than 
the classification rating basis an abnormality or a situation which 
requires special justification, and to which generally, a presumption 
of unreasonableness attaches, wo computed the charge basis which was 
believed to be allowable in the event there was a contest over the rea- 
sonableness of the exceptions rating basis which was charged and 
collected by the carrier. 

This computation, of course, is for the specific purpose of our study, 
that is, we estimate that this is the amount of damages that tho Gov¬ 
ernment has probably suffered in connection with this particular 
shipment. ^ , 

Our charge basis, which we feel the Government could establish in 
a proper proceeding before the Interstate Commerce Commission in 
the event there was available reparation authority, was based on a 
rate of $5,20 per 100 pounds, as compared to the $16,08 rate charged 
by the carrier, on the actual weight of 12,200 pounds, resulting in a 
total charge of $637.52. 

We took advantage, for the purpose of this computation, of the 
classification rating of second class and the volume minimum weight 
of 12,000 pounds or act ual weight. 

In this case the difference between the charges paid and collected 
and the charges which we believed could be established as the lawful 
maximum basis, in the event reparation authority was available, was 
$1,333.89. This is one shipment. 

We felt that we should restrict the examples that are made available 
here. There are many. 

This particular one, while it was not specifically selected, nor was 
it, selected at random, does reflect that there can be a considerable 
difference between the legally applicable charge basis and that which 
might be found to be the lawful maximum basis. 
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I would like to discuss, in addition, one more example if time per¬ 
mits. 

Mr. Staggers. Go ahead. 

Mr. Cimokowbki. And this follows the statement, the narrative 
statement, which ends with page 10, and it begins on the sixth page 
after page 10. 

The caption is ‘‘Through rate higher than aggregate of intermediate 
rates/ 7 

JVIr. Staggers, How many pages after page 10 ? 

Mr, Cembkowski, The sixth page following page 10, Mr. Chairman. 

Mr. Staggers. All right. Go ahead. 

It is captioned “Through rate higher than aggregate of intermediate 
rates.” Ami the number “2” a ppeat's at the top of the page. 

This situation has long been condemned by the Interstate Com¬ 
merce Commission and the courts in their consideration of complaints 
against rail carriers, under part I of the Interstate Commerce Act 
Similarly, after part II of the act became law in 1035, complaints 
against motor carriers were upheld on this basis. Whenever a through 
rate is higher than the combination of rates between particular points 
of origin and destination on railroad routes it is deemed prima facie 
unreasonable. The railroads must then present evidence explaining 
why the particular through rate is not unreasonable. 

Prior to the T.LM.E. case, the Interstate Commerce Commission 
gave effect to the principle of the railroad cases in considering various 
complaints of shippers % motor common carriers. 

Two motor carrier cases are mentioned which were decided by the 
Interstate Commerce Commission in 1956. 

When a one-factor through rate is published in a tariff to apply 
between any two points it is the legal rate and must be applied and 
collected in the absence of any tariff provision permitting the substi¬ 
tution of a different rate. The lawfulness of the legal rate, that is, its 
unreasonableness, is still open to attack, however, and under part I 
of the Interstate Commerce Act covering railroads a shipper is au¬ 
thorized to file a complaint with the Commission disputing the lawful¬ 
ness of the legal through rate and asking for damages or reparation 
measured by the difference between the legal rate and such lower law¬ 
ful or reasonable rate as may be established after hearing on the ship¬ 
per’s complaint. 

Under the principle of the 7\/,.1/.VT, case, a shipper by interstate 
motor common carrier whose operations are subject to part II of the 
act as presently constituted does not have an equivalent right to sue 
for reparation, that is, he cannot obtain damages on past shipments. 
His remedy is limited to prospective shipments only. If he succeeds 
in establishing unlawfulness, he will benefit only when particular 
unlawful tariff provisions are corrected pursuant to Commission order 
or through the carrier’s voluntary action, and therefore become the 
legal charge basis as to shipments made thereafter. 

Attached is a statement of an actual motor carrier case illustrating 
the unreasonable rate situation described above which is representative 
of many similar instances found in the General Accounting Office 
audit. 

This tabulation concerns a shipment of sugar from Lyoth, Calif., to 
Fort Huachuca, Ariz., during December 1954. 
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The charges paid to the motor carrier were based on the through 
rat* of $1.82 per 100 pounds applied to the actual weight of 70,700 
pounds, resulting in a total charge paid of $1,286.74, 

This charge was computed on the basis of the tariff authority shown 
which contained the joint through rate. 

In our audit of tins matter we found the combination of rates or an 
aggregate of intermediates which, when taken together, would result 
in a lo wer through rat© ami a lower through charge than that applied 
by the carrier which is, as I have indicated, the legal charge and cannot 
be overthrown. . 

Nevertheless, in our examination we used a combination of rates 
constructed over Tucson, Ariz., producing a rate of $1.55 per 100 
pounds, as compared to the rat© of $1,82 per 100 pounds charged by 
the carrier, and resulting in a total charge paid of $1,095.85, 

And the difference in charges, that is the difference which we m the 
General Accounting Office believe would have a very good chance of 
being sustained us unreasonable or an excess portion of the total charge 
collected by the carrier, was $190.89, 

Mr, Chairman, and members of the subcommittee, this concludes 
my statement. We would be glad to answer any questions that you 
mav have. 

Mr. Staggers. Did I understand you to say that the Government 
was the largest shipper on these ? 

Mr. Or mok ow ski. That is my understanding, sir. 

i read these statements from time to time but never, personally, 
have mad© a statistical analysis of the Government’s position as a 
shipper, tn terms of total money spent. 

I do know that roughly about $2 billion are expended on trans¬ 
portation charges for earner services furnished the TJ.S, Government 
on an annual basis. 

1 would estimate this as a rough guess, 

Mr, Staggers. Well, I wondered there if you were taking into con¬ 
sideration the military in that or just the other Government agencies? 

Mr. Cimokowskt. I am thinking of the entire shipping functions 
of the Government departments and establishments. 

In other words, the Department of Defense and what it needs m 
the way of transportation services to get its materials and its equip¬ 
ment and personnel from place to place, the Department of Agricul¬ 
ture and its related corporations such as Commodity Credit ( orpn- 
ration. various other civil agencies, and the General Services Admin¬ 
istration, of course, which does most of the business, in the way of 
traffic management, for the Government civilian agencies. 

Mr. Staggers. Do you know whether the military services have a 
representative here to t est i fy ? 

Mr. Ctmokowrki. I am not aware that there are any present, but 
the fact that I do not recognize someone does not necessarily mean 
that the services are not represented, 

Mr, Staggers. I did not notice them on the witness list. Maybe 
they might be here, 

I am j ust trying to go a 1 ittlg fnrther here. 

Are they under the same rates that you arc, the same system of 
making rates or do they have any other recourse ? 
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Mr, CmoKOWsKi. Well, sir, they are subject to the same published 
and filed tariffs, tariffs that are applicable to shipments made by pri¬ 
vate shippers, commercial shippers, generally, with the exception 
that under section 22 of the Interstate Commerce Act, and under part 
II, by reason of a cross reference to section 22, the motor carriers and 
rail are permitted to quote rates lower than those published in filed 
tariffs, 

Mr, Staggers. That was passed about two Congresses ago, I believe, 
was it not! 

Mr. Cimokowski. Section 22 has been in the act since it inception, 
in t he Interstate Commerce Act. 

Mr. Staggers. I mean, it was amended —- 

Mr, Cimokowski. It was amended in 1058 by Public Law 85-762, 
sir. 

In that amendment the primary concern appeared to he time limita¬ 
tions that should apply on Government shipments and also time 
limitations upon actions to be taken either by the carrier or the Gov¬ 
ernment in court or with the General Accounting Office. 

Prior to the amendment in Public Law 85-762 the carriers had 10 
years on all Government transactions in which they engaged, to file 
claims with the General Accounting Office. 

The Government and the General Accounting Office had no limita¬ 
tion upon set-off action nor was then* any limitation upon suit in 
the event it decided or determined that suit against a carrier was 
warranted. 

After the amendment, of course, the right to set-off in the Govern¬ 
ment and the right to file claims with the Government was limited to 
8 years after certain events, which are more explicitly described in 
the law. 

Mr. Staggers. Mr. Friedel ? 

Mr, Friedel. Mr. Cimokowski, in your statement or through your 
statement you referred to T.l.M.K. and Davidson. 

Mr. Cimokowski. Yes, sir. 

Mr. Friedel. For the record, I would like to have the initials ex¬ 
plained as to who they are and what they are. The “Davidson” strikes 
a familiar note. 

I want to know if it is the Baltimore concern. 

Mr. Cimokowski, Yes, sir, 

Mr. Friedel. Would you explain that case ? 

Mr. Cimokowski. Well, 1 will try to report what I know. 

The explicit facts of those two eases, I will try to give you what 
I know. 

TXM,E. was the principal litigant in the two cases. The David¬ 
son ease, while on an equal level, so far as importance was concerned, 
did not receive, I do not think, as extensive consideration in the 
final analysis as the T-LMJB* case which involved an aggregate of 
intermediates being lower than a through rate collected by the carrier. 

Mr, Friedel, What do Hie initials stand for, T.I.M.E.! 

Mr. Cimokowski. That is capital TXM.E. 

Mr. Friedel. Yes, 1 would like to know what that stands for. 

Mr. Cimokowski, 1 do not know. 

Mr. McNeill, That is the trade name of flie company. 
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Mr. Cimokowski. It is probably taken from the full name of the 
company as many businesses are wont to do. 

Mr. F riedel. All right. Now, one more question: 

In your first memorandum or first analysis of the rate charges you 
refer to shipments of setup aluminum tanks and you state that tliey 
charged $10.08, and you felt that that was not the proper charge. 

My question is this: Doesn’t the shipper find out what the charges 
are going to be before he ships ? 

Mr. Cimokowski. Well, the shipper knew or I must assume that 
he was aware because of the tariff publication, that he would be 
charged $10.08 per 100 pounds for that movement. 

But the fact that the shipper is aware of what the charge is does 
not, under part I of the act, preclude him from taking issue with 
the lawfulness of that rate. So long as the rate is contained in the 
tariff and made public in that way, that is the rate that must be 
applied. 

It is like a statute. In other words, it must be applied in the 
same way that it is written and the only way it can be contested or 
possibly adjusted is through a proceeding in which the shipper would 
undertake to prove that the rate so charged is unreasonable to what¬ 
ever extent might be established. 

Mr. F riedel. Isn’t that done ? 

Do they not try to negotiate before and explain that the rate is 
unreasonable and ask that they apply the old rate? 

Mr. Cimokowski. Well, the shipper- 

Mr. Friedel. I do not know, but I just want to develop it. 

Does the shipper just ship because he thinks the rate is so and 
so and say “OK.” Then later on when he finds out more about it 
and feels that it is unreasonable, he decides to contest it. Why 
doesn’t the shipper mention to them in the first place that it is 
too high? 

Mr. Cimokowski. Yes. In this particular situation where we use 
a classification basis as opposed to the exception rating basis, it is 
very possible that the shipper actually doing the shipping, who might 
be far removed from the traffic management office, has absolutely 
no knowledge of what the rate might be. 

He is interested in obtaining the service and in getting, in this case, 
military goods from one station to another. And notwithstanding 
that, even if ho does know what the rate might be, he might not be 
aware at that time that the rate as charged possibly might violate 
some principle of lawful maximum basis. 

And he has that right reserved to him under part I to go to the Com¬ 
mission, to the ICC, and attempt to establish that he is entitled to 
damages which would be measured by the difference between the 
legally applicable rate and the rate which he says is lawful or the 
lawful maximum rate basis. 

Very often, in this kind of a case, in the classification versus excep¬ 
tions basis, the carrier, I believe, is at a disadvantage in that there is 
a presumption of unreasonableness which attaches at the outset. It 
is up to him to overcome that presumption. 

Do I answer your question, Mr. Friedel? 




INTERSTATE COMMERCE ACT RE REPARATIONS 


23 


Mt\ Fsm del* In a way, but I still cannot imagine a shipper, whether 
lie is far removed or not, not having some carrier to make that ship¬ 
ment. 

I his is the Government and they probably have experts. They 
should know whether the rate is right or not and if it is not right 
they should say, “You are out of line and we feel so and so,” and 
maybe they will make the right adjustment at the time, and that 
would prevent litigation later on. 

. That is the way I would do it, in a businesslike way, and I would 
imagine that many others would too, 

-Air, Cimokowski* Sir, may 1 answer your question now, Mr. 
F riedel ? * 

Mr. Frtedeu Surely, 

Mr, Cimokowski. iii that case the carrier is obliged, he is required 
by law, to charge that tariff rate without deviation from it and in 
order to make arrangements for a different rate basis it would be 
necessary for him to file in the way required under the regulations 
of the Commission and under the statutory provision, an amendment 
to his tariff which would afford the shipper the reduced basis or, in 
the alternative, the shipper might find it expedient to attack the 
reasonableness of that rate after the time that he has paid the charges. 
But at the time of the actual contact between shipper and carrier 
there is very little that can practical I y be done in the way of adjust¬ 
ments except that in the case of the United States, if the carrier so 
decides, it is authorized to quote a rate lower than that which is pub¬ 
lished in the tariff. 

Mr, Fried el, Am I correct in quoting your statement that that 
$16.08 was a legal rate? 

Mr. CiMOKowsKT. That is right, sir. 

Mr, Friedel, The carrier charged the legal rat© and the shipper 
thought that it should not be that much. 

But what I am trying to do now is to find out: Would we be st arting 
n cutthroat business if that is the legal rate established and we author¬ 
ize t hem to charge only the “lawful maximum.” 

Then you will have other carriers coining in and saying, “Well, 
tins is a legal rate and if we cut it down we might be starting another 
price war. 

Mr* Gemokowski. Well, there are some technical niceties that often 
confuse me, sir, and one of them is the distinction that must, be made 
between what is legal and what is lawful in rate and transportation 
parlance. 

When a rate or a tariff provision is put in Ihe tariff this is denomi¬ 
nated the legal basis, that is, it must be applied except as the parties 
might, by availing themselves of procedures afforded under the act, 
change that particular legal basis at a later time. 

It cannot be done automat ically. 

The lawful basis, on the other hand, is what the carrier might be 
entitled to in the way of compensation with a reasonable profit, and 
what the shipper might be entitled to in fairness and in equity, to a 
rate or in the way of a rate to he applied upon his particular trans¬ 
portation. 

lie might be paying the legal rate which might be considerably 
more than applicable and paid in other territories by his competitors. 
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for example, on similar articles and transported under similar con¬ 
ditions. 

Mr. Friedel. Well, as I understand your statement, they did charge 
the legal rate but you felt or, whoever it was, felt that they should 
not be charged that under thetariff here. 

Mr. CmoKOWSKi. Yes, sir. 

Mr. Friedel. Now, who is to determine whether tlie legal or lawful 
rate should apply ? 

You can change the classification. We set it up one way, under one 
tariff legally, and if the shipper feels that it should Ik? under another 
classification or another section then we will always be at war, will we 
not? 

Mr. Cimokowski. It does not happen that frequently. I mean, sir, 
by and large, the great majority of the rates are legal as well as law¬ 
ful, but there are frequent occasions when the shipper believes that he 
is being charged more than is reasonable and under part 1 of the act 
he may go to the ICC and complain about the unreasonableness of a 
particular rate or charge that may be assessed upon his transportation. 

Mr. Friedel. Thank you. 

Mr. Stagoer8. Mr. Cimokowski, 1 would like to ask this in relation 
to what M r. Friedel has had to say. 

I think it raises a question there. Can the shipper at the time of 
contracting bargain with the carrier, or not that carrier but other 
means of transportation if it is available ? 

Mr. Cimokowski. No, sir; not ordinarily. 

The Government stands in the same position as the commercial 
shipper in this respect until the carrier offers the Government some 
rate basis lower than that which is contained in the published and 
filed tariff by reason of or by virtue of section 22 of the Interstate 
Commerce Act. 

But, ordinarily, and in most cases there isn't any bargaining or 
negotiation in order to reach an arrangement which is lower than the 
tariff charge basis. This would l>e a violation of the law and result 
in exposure to the penalties and punitive measures that are provided in 
the Interstate Commerce Act. 

Mr. Staggers. Well, I just wondered this then: If there are other 
means of transportation, that, they would all have the same rate. Is 
that right? 

Mr. Cimokowski. No, sir. Comj)etition still exists where the geo¬ 
graphical and other conditions permit, that is, if the particular capa¬ 
bilities and efficiencies of other modes of carriage lead t he management 
of those, other modes to conclude that they can undercut and publish 
and file with the Interstate Commerce Commission a rate different 
from the competing mode of transportation—this goes on all the 
time. 

I mean, they are perfectly authorized to do that, with the reserva¬ 
tion, of course, as to whether or not there might l>e some suspension ac¬ 
tion taken on protest of properly authorized |>ersons or organizations* 

Mr. Staggers. Well now, what I was trying to get in, following 
up Mr. FridePs questions, was the shipper would have the right to 
shop around and see if there are other modes of transportation that 
are cheaper and what I think he was insisting upon was that the Gov- 



INTERSTATE COMMERCE ACT RE REPARATIONS 25 

^rnmenfc agency should have experts that would do that and get the 
cheapest mode of transportation* 

Mr. Cimo KOw bki. Oh, they can’t shop around, sir* They cannot 
shop around except to the extent that competing modes of transporta¬ 
tion are available. 

Mr. Staggers. That is what l am talking about, if it is available* 

I mean, they certainly not only have the right but it is their duty, 
I think is what Mr. Friedel was talking about. 

Mr. OraroKOWSKi. That is right, sir. And under all circumstances 
the shipping agencies of the Government are enjoined to take advan¬ 
tage, where the transportation meets its needs, of the most economical 
transportation* 

Mr. Staggers* Well, you have given in this case that they charged 
$10 and some cents through transportation and, following it up, 
would it be legal to take the other mode of transportation? 

Mr. CiMOKOmcx. Ves, it would. I mean if the traffic manager 
decided that ho would like to move his shipment by two modes of 
transportation, part of the way being motor carrier or rail, and the 
rest of the way, water, it is authorized under the law, 

Mr. Staggers* Well, I think what ids intentions were: Would not 
that be the duty then of the Government agency unless it was neces¬ 
sary that it be expedited by the quickest means, to take the cheapest 
means that could be taken to transport these Government- 

Mr. Cimokowski. Yes, Mr. Chairman, I would be their duty to 
do so, and 1 am sure that the shipping officers of the Government 
have in mind constantly that they will utilize the most economical 
means of transportation that is best designed to meet their particular 
needs at that time. 

Mr. Staggers. Hut in this case I presume that it was necessary to 
expedite it or them was not means at hand to take it piecemeal through 
or something like that “? 

Mr* Oimokows kl Of course, I do not know what the particular 
facts behind the record that we have might lie. 

Mr. Friedel* Are you referring to the second illustration he made 
where they had a through carrier? 

Mr. Cimokowski. Yes, sir, 

Mr. Friedel, It costs more to have a through carrier. If they used 
two carriers it would cost less but in that particular instance" there 
might have been a 2-, 3-day or a week’s delay. 

They wanted it early, and you felt that they should have been 
charged the cheaper rate although it went through first class, 

Mr* (’ollier, \Vill t he gentleman yie-Id ? 

Mr. Friedel* Yes, 

Mr. Collier, 1 n the GAO study of the rate charge practices did you 
find that the shipper, in each instance, or in most instances, designated 
the carrier or did you lind in some instances that the contracting 
office designated the ^carrier? 

Mr. Ci mokowskl This is my understanding, sir. 

In large movement shipments where large quantities are involved, 
the shipping office, the agency of the Government which is respon¬ 
sible for prescribing the method of shipment and arranging all the 
details with regard to getting the materials or the equipment to des¬ 
tination, usually gives the shipping instructions to the shipper which 
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might be a contractor, a commercial organization, or a Government 
installation of some sort. 

Mr. Collier. In how many instances in this study, and I know you 
cannot pin them down with exactness, were these shipments involved 
on the basis of the contracting on an f.o.b. destination or at f.o.b. 
origin point? 

This, I think, is important. 

Mr. Cimokowski. Mr. Collier, it is difficult to answer that question. 
We, in the General Accounting Office, would like to see most purchases,, 
large purchases, moving in carload or truckload lots, made on an f.o.b. 
origin basis, so that the freight charges assessed and collected by 
the carriers could be examined to the extent that the GAO could audit 
the transportation accounts when the vouchers, which are paid by 
the administrative office without prior audit under authority of the 
present law, come in. 

So that when they reach our oflice we will have an opportunity to 
determine whether or not there are any overpayments or there is any 
facet of the transportation charges being paid by shipping agencies 
of the Government to the various modes of transportation which should 
be known. 

Mr. Collier. It would seem to me that in those instances, where 
the contract was let on an f.o.b. destination basis, it would be getting 
into the jurisdiction of the Renegotiation Board. 

Mr. Cimokowski. In the case of purchases made on an f.o.b. destina¬ 
tion basis we usually wouldn’t have any concern with the transporta¬ 
tion charges, that is the General Accounting Oflice would not actively 
consider t he individual accounts that might be paid for the transporta¬ 
tion under those types of contracts, because we would not audit those 
transportation accounts, sir. 

Mr. Collier. And in that type of contract then the legislation 
which we are dealing with would not apply ? 

Mr. Cimokowski. Not ordinarily, no, sir, insofar as the point of 
view of the United States is concerned. 

If we purchase on an f.o.b. destination basis—if the shipping or 
procurement agency purchases on an f.o.b. destination basis—with¬ 
out reserving any right to pay the transportation charges or use its 
own shipping documents, then the Government wouldn’t be inter¬ 
ested in what the transportation charges were. 

It is interested only to the extent that it considers bids being made 
to the procurement agency and has to arrive at a determination of the 
lowest bid available, which includes the price of the material and the 
price of transportation. 

Mr. Collier. One other question: We all know there are certain 
places in the country where many modes of transportation are mom 
available than others. 

And so we can readily understand that there are problems unique in 
this business of selecting a carrier, but it would seem to me that in 
those areas where competition for freight business is very tough, and 
I do not think there are many businesses today that are more competi- 
tive than the freight carrying business, that this problem should not 
develop in Baltimore or Chicago where you do not have this problem 
and where any competent router of freight would l>e able to determine 
where the best rate would be available. Yet, one carrier might inter- 
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pret the rate under one classification and tlie second, under a different 
classification. 

Mr. Cimokowski. Well, firsts Mr, Collier, usually, and the general 
principle is that there is only one le«ral rate and while there may be a 
difference of opinion as to the particular applicable classification or 
other charge basis- 

Mr. Collier. Excuse me, sir. There is more than one legal rate? 

Mr. Cimokowski. There is only one legal rate by- 

Mr, Collier, One lawful rate but more than one legal rate? 

Mr. Cimokowski. Xo, sir. There is only one legal rate that may 
be applied. 

Mr. Collier. But there are many lawful rates? 

Mr. Cimokowski. There might be variations in the lawful rate, 
yes, sir. 

Might be variations from the legal rate. Let me amplify it a little 
more, if I may. When I say there is only one legal rate, I, first of all, 
would like to limit that statement to the particular mode of carriage 
which is involved or the particular carrier. 

For the account of any one particular carrier at any one time there 
must be only one legal rate. Sometimes there are arguments between 
shippers and carriers as to the availability of two or more equally 
applicable rates. 

And in those instances, under the principles of Commission-decided 
cases, the shipper normally would be entitled to the lowest basis. 

If two or more are equally applicable the shipper would get the 
benefit of the lowest available basis. 

Mr. Collier. I have already imposed too much on your time but 
just a final question: 

Do you think that the cost of litigation that might be involved in anv 
broad number of these cases would entail a greater expense than the 
savings that might be involved based upon the figures which you gave 
would seem to reflect a decline in the volume of overcharges? 

Mr. Cimokowski. The response to that, I think, would be specu¬ 
lative. 

I would say though that, affording the shipper a right to petition 
the Commission for adjustment of the charges is the most economical 
method or remedy that could be made available. 

And in many instances, as pointed out by Commissioner Hutchinson, 
prior to the TJ.MJE* case, adjustments were often made on an in¬ 
formal basis which would eliminate much of the high cost attendant 
upon formal proceedings. 

We, in the General Accounting Office, have considered the outlook 
or the prospect of higher costs of litigation as against the damages 
to be obtained in the way of reduced rate or charge bases, and we have 
con tempi at ed that in the event, it Incomes necessary to expand our 
inquiry—and assistance to the agencies primarily responsible for 
pursuing the remedies—we would set a floor; that is, a minimum dol¬ 
lar figure. For example, if there wasn't any prospect of recovery by 
other means, we would limit actions to instances where more than $150 
in any particular case was involved. We would consider anything 
below that as being economically impractical. 

Mr. Collier. Thank you very much, sir. 

Mr. Staggers. Mr. Jarman ? 
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Mr, Jarman. At the present time is t lie re no practical way for the 
Government to try to recover the damages that you have estimated 
in the Aluminum Tank case and t he> Sugar ease ? 

Mr. Cimokowski. Xo, sir. This lias, to put it in the vernacular, 
gone by the hoards. t , 

These are amounts which, if capable of being formally established, 
have been lost forever. 

Mr. Jarman. You mean because t here is no remedy ? 

Mr. Cimokowski. That is right. 

Mr. Jarman. Because of the statutory ruinations? . 

Mr. Cimokowski. Xo, because of the absence of a remedy similar 
to that provided in appropriate provisions under part I of the act, 
covering railroads, making available to the shipper a right to recover 
reparation upon proper proof. 

Mr. Jarman. There is no forum- 

Mr. Cimokowski. There is no forum at the present t nne. 

Mr. Jarman (continuing). To which the shipper can now go to 

raise the issues? . , „ „ . . . 

Mr, Cimokowski, In the view of the Supreme Court in the IJ 
case, there is no present forum for pursuing such a remedy. 

Mr. J aiiman. 1 f these shipments had been made by railroads or other 
carriers under part I or by water carriers under part III, what would 
be your practical approach to the problem ■ 

ilr Cimokowski. Some time ago we embarked upon a program, 
incident to the examination of the transportation accounts submitted 
to our office, for the referral to Government agencies of specific in¬ 
stances of what appear to lie unreasonable rate situations. 

We have sent to the General Services Administration, in the exer¬ 
cise of its functions under the Federal Property Administrative 
Services Act and in pursuance of the rights of civilian agencies, to 
the Defense Department in the case of military transactions, and to 
the Department of Justice, a number of unreasonable rate situations 
and recommended that they act by way of filing complaints. 

And they have so filed, in several instances, complaints with the 

Commission. 

Mr. Jarman. That would lead—— 

Mr. Cimokowski. That is under part T of the act. Yes, sir. 

Mr. Jarman. How about legal remedy through the courts' 

Mr. Cimokowski. Well, normally we do not find it, necessary to 
recommend that the Government institute or instigate particular liti¬ 
gation for the recovery of unreasonable charges. . 

* The ICC, of course, is the body that has primary jurisdiction m 
matters of unreasonable rates. And the courts, if presented wit i 
such a case, under the present conception of ihe mechanics of the aw, 
are required to afford opportunity to refer an unreasonable rate situa¬ 
tion to the Commission. , ., , t1ll> 

So, normally, we will not refer an unreasonable rate situation to tin 
Department of Justice for court action against a earner under part 
I of the act. 

We would go to the Commission instead . 

Mr. Jarman. Chairman Hutchinson said m lus statement, that it 
should lie emphasized that reparation procedures before the Com- 
mission are more simple and less expensive than actions m court 
to obtain the same end. 
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From what you have said and from the statement from Chairman 
Hutchinson, the normal approach of the shipper who feels that lie 
has suffered damages is directly to the Commission itself? 

Mr- Cimqkowekx Yes, sir* * That is my understanding* 

Mr* Jarman. The position you take today is that there is every 
reason, in your opinion, for a uniformity of approach! 

Mr, Cimokowsxi. Exactly, 

Mr* Jarman. On all carriers? 

Mr, Cimokowski. Yes, sir. 

As we see it, there is no reason why there should not be uniformity. 

Mr. Jarman. Thank you. 

Mr, Staggers. Mr. Divine? 

Mr. Devine. Do you know of any particular reason why the motor 
carriers have been excluded from this law, whereas your rail carriers 
and the others have been under it, for some years? 

Mr. Cimokqwski* Well, Mr* Devine, in the TJMJS. case there is a 
majority opinion and a dissenting opinion, or a minority opinion, 
and both sides of the court undertake to examine the legislative 
history. 

They seem to reach opposite conclusions, however, as to what was 
being considered, and what was being recommended at any particular 
time. 

As I remember, originally the Interstate Commerce Commission 
did endorse a proposal, a legislative proposal, of the nature similar 
to the one now reflected in ILR. 5590. it was at that time—it was 
1949. I will correct myself, because if was part of, or an incident of, a 
broader proposal which contemplated also the placing of limitations 
upon actions against motor camel’s for over overcharges. 

At that time Congress finally passed the bill, the provisions with 
regard to reparation being eliminated. 

Mr. Devine. As to motor carriers ? 

Mr, CrMOKowsKi. As to motor carriers. At that time this was a 
motor carrier bill. 

Mr. Devine. I see, 

Mr, Cimokqwski* There was considerable activity in (he latter part 
of the 1940’s for amending the Interstate Commerce Act, part II of 
the act, so as to limit the time for actions against motor carriers for 
overcharges* 

Before that time there was controversy as to what applied in the 
way of limitations and so as to make certain that the limitations 
should lie the same as in part I the law was passed in that form. 

Mr, Devine, Do you find a lot of resistance from the motor carriers 
to this legislation? 

Mr. Cimokowski. Well* I have heard of none* Mr, Wilson called 
my attention to an article in Transport Topics of February of this 
year in which no statement of opposition was made, but an article 
printed in 1957 was reproduced, or part of an article printed in 1957 
was reproduced, showing that a law of this nature might have some 
adverse effect on the smaller carriers, 

Mr, Devine. On another tack here: I have heart! you use (lie term 
“lawful" and the term “legal" interchangeably, and I was wonder¬ 
ing if you would give this committee the benefit of the difference in 
those two terms as far as the GAO is concerned, 

71703-61 — 3 
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Mr. Cimokowski. Well- . . , . . 

Mr. Devine. I think I am the only lawyer sitting on this subcom¬ 
mittee at the moment and 1 would like to have the benefit of joiu 

distinction. . , _ . . . , , 

Mr Cimokowski. Some times I think the more 1 undertake to ex¬ 
plain and the more elaborate the explanation becomes, the more 
difficult it is to understand. But, nevertheless, I could start out, 1 
suppose, by saying a legal rate is the rate which is published in the 

tariff and tiled with the ICC. , . . , , . , , 

Now, that legal rate may also be lawful in that it does not violate 

any other provision of the Interstate Commerce Act. 

tt. may violate, that particular legal rate may violate, the section 
of the act, which is section 1, paragraph 5, as I remember it, which 
inhibits or prohibits unreasonable charges or enjoins the carriers to 
charge no more than reasonable, and states that something unreason¬ 
able is unlawful. . , . . . 

So we start out with a legal rate which may be lawful but if it is 
in violation of section 1(5) or section 2 or section •> or section 4 of 
the Interstate Commerce Act, which cover varying situations, then 
it may lie unlawful and remedies are made available to the shipper 
for correction of those things. 

Mr. Devine. I have been corrected. 

My colleague from Oklahoma is also a lawyer and I believe you 
talk like a lawyer, too. 

Mr. Cimokowski. Yes, sir. 

Mr. Devote. Well,I think we are dealing in a question of semantics. 
Mr. Cimokowski. You always run into that and this question con¬ 
cerning legal and lawful is often asked. There is a certain synonym¬ 
ity but it is not absolute. . . , 

‘Mr. Devine. Now, when we get into this classification of whether 
something is unreasonable, who makes the final determination <>f that ( 
Mr. Cimokowski. The ICC, sir, is the body authorized to make de¬ 
terminations of the reasonableness or unreasonableness. 

Mr. Devine. Then, if it is found to lie unreasonable it is then 

unlawful? .... ,, 

Mr. Cimokowski. When there is a determination of unreasonable¬ 
ness the characterization of “unlawful” is proper. 

Mr. Devine. Would that also be illegal ( 

Mr. Cimokowski. No. to the extent that the carrier and the shipper 
charged and paid the applicable published tariff rate. 

It becomes—I think this may be true, and I certainly would not 
want to usurp anything the Commisison may have to say on this sub¬ 
ject because 1 think they are more, much more, qualified to speak on it 
than I am—after an order of unlawfulness, the legality or illegality 
that may attach to the continuance of a particular criticized or con¬ 
demned'action would cause the invocation of other provisions of the 
act in the way of penalt ies. 

Mr. Devine. Well, then, again, another possible- 

Mr. Friedei,. May I add that I am confused ? 

Mr. Devine. Have you found in the limited scope in which your 
particular department has involved itself on this, perhaps dealing 
again with Government agencies, that perhaps transportation officers 
or persons dealing just in the transportation field and in selecting the 
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carriers, they may be involved in some possible payola? I do not like 
that term. 

Mr. Cimokowski. I am not that close to the audit, to the actual 
audit of transportation vouchers coining through our Office, but in 
my 15 years with the General Accounting Office no such instance has 
come to my attention* 

Mr, Collier, Will the gentleman yield ? 

Mr* Devine, Yes. 

Mr* Collier. \ qu said that the ICC will make the determination in 
answer to Mr, Devine’s question. 

Mn Cimokowski. Yes, sir. 

Mr. Collier. As to unreasonableness, however, there still is the 
alternative of bringing a suit for damages in a district court, is there 
not? 

Mr. Cimokowski. Yes, sir. 

As I would understand the Western Padfte v. United States case, 
decided in 19i>8, if the shipper does file his suit and it appeal's that a 
question of unreasonableness is involved, assuming that this is under 
part I of the act where reparation remedies are available, the court 
is obliged to refer the question of unreasonableness to the Commis¬ 
sion, The shipper does have a right, to, in the first instance, to file 
suit m the district court, if necessary, if that is the appropriate 
court r 

Mr, Devine* I have no further questions. 

Mr. Stagoers. If there art* no further questions we wish to thank 
you, Mr, Cimokowski. and also your associates, Mr. Wilson and Mr. 
McNeill and Miss Rubai', and we wish to congratulate her on reach¬ 
ing this high position in the Office of the General Counsel. 

It is rather unusual that a lady should come up here in the legal 
profession with such a high rank, AVe congratulate yon and thank 
you. 

^ iLSQX. Mr. Chairman, to clear the record, in answer to Mr* 
hnedel s question, U.M.E., we are told, means The Intercity Motor 
Express, 

Mr. Friedel. Good, 

Now, answer one more question, please, Mr, Chairman. 

Mr, Stagoers. Yes. 

Mr. h kiedel. Could you tell us on your example here of a shipment 
from California, December 1954, whether there was a time element 
involved ? 

Mr* Cimokowski* Xo, I think it safe to assume that there was not 
a time element involved. 

At least, tliis is immaterial to the consideration of the applicable 
and lawful maximum rate bases, 

Mr. Friedel, That is all. 

Mr* Staggers. Thank you very much. 

Mr* Cimokowskt* Thank you* sir. 

(The appendix to the statement of Mr, Cimokowski is as follows:) 

Appendix to Statement of Edwin XV. Cimokowski, Assistant General Counsel 
General Accounting Office, on H.R. .v.tKi 

This appendix contains examples of motor carriers* accounts audited by the 
General Accouutlug Office in which elements of uti reasonableness were found 
lour of the several categories of unreasonable charge situations are identified 
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an a an explanation is furnished of the charge basis collected by the earners and 
that considered by the General Accounting Office to be the lawful maximum 
charge basis on certain shipments* The examples herein set forth are related 
to comparable cases in which the Interstate Commerce Commission made a prior 
determination of unreasonableness or unlawfulness, 

EXCLUSIVE USE OF VEHICLE litiJLE 

In Broderick & B a scorn Rope Co* v. Ball Freight Lines, Inc., 302 LC.C, 347 
(10571, the Interstate Commerce Commission had for consideration a rule in an 
exceptions tariff which provided that the exclusive use of a vehicle would be 
furnished upon request of the shipper* and that the applicable charges on the 
shipment would then be those based on the published rate on the shipment* sub* 
lent to a minimum charge on 12,000 pounds at the applicable flrst-class rate. 
The exclusive use charges on the lessdban-truckload shipment there considered 
were more than (SO percent in excess of those applicable on a full truckload, 
which, as the shipper contended, would ordinarily have been accorded the ex¬ 
clusive use of the vehicle, t , 

The Commission stated that* generally speaking, charges on a less-tban-truck¬ 
load shipment accorded the exclusive use of the vehicle should not exceed the 
charges applicable on a truckload shipment of the same commodity at the ap¬ 
plicable truckload rate and minimum weight and* therefore, found the charges 
assessed tinder the exclusive use rule to be unjust and unreasonable to the extent 
they exceeded the truckload rate and minimum weight. 

In some instances, however, our audit discloses a failure on the part of the 
carrier to comply substantially with pertinent tariff rules or other situations in 
which the exclusive rule involved is rendered inapplicable. \\ here the issue 
becomes one of applicability, as distinguished from reasonableness* the shipper 
la not prevented by the TJJtJB* case from recovering the excess over the **p- 

^Attached te a statement concerning a shipment considered in our audit under 
an exclusive use rule proedneing unreasonable consequences. 
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I). S. OESiHAL ACOOIMTING OFFICE 
Transportation Division 


lUm or 
Lino Ko- 


REPOST OF OVERPAYMENT OF FREIGHT CHARGES 
(See P,L* 05-762) 72 Stat. 060) 


Exclusive uae of vghlflla 

rule 


Carrier i India flaps Us K.C, Motor Expreao _Bill No. _ 

Month Day leaf 

Date of Payment ijj,_^_You, No* ?mo? D/Q RA Vatgon _ 

Departmenti [t, s, Kaw _p.A*G< Claim Ho. TK-_ 

B/t Ho, ,} ieTM, 770 h _SiipMfit D&tei 9 - 30-56 _Delivery Datei 10 - 9-55 

Ortclnr _PoBtinatloai Yorktown,Virginla _ 

Commodity Daocrlptlont BaH to Transmitting Srts 

Gar Ho._Cor Slioi Ordered!_furnished* 


(Uae full nsunesof all carriers In route of cfoVerwitT 


“ .. 

Supplemental Payment * Bate__ « « * * • fr l^Ctig^OO 

•• -.UJtt* 

Overcharget Date of Refund or Deduction* • * $ _ 


TOTAL AMOUNT PAID 


RATE AND CHARGES CM GOVERN KENT *5 BASIS* 

11?6S 63 

Actual or Minimum Weight igw.n h Hotel £7.fll cut. I 1«1 jQ5.E0 


L ‘(6U5r f" 


I g.ijgO.BO 

I_ 


TOTAL CHARGES.,.. • * . I l,b05.60 

OVERPAYMENT ... » 1,OL5.00 


Authorityi (Use unabbreviated classification, tariffj end quotation references includ¬ 
ing agents' nance ami Interstate Commerce Con^iiasion muter*-) 

Glees 70, Truckload ndnimuH u*sl£ht 10,000 pounds, Item }!t06O 
National 'totor Freight CU»1 Hutton A-L, ^etc per Pocky 
‘'ountain ,f otor Tariff Bureau Tariff 21-A, MF-ICC 95 


iSee rb'jrJ 
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BASIS FOB CARRIER'S CHARGESi (On inf ohm tie* or beliof) 

Actual or ULnLiun Wolghti 11965 Iba. *3 22OQ0__Ht_>* R*tai £ CwC »_ 

Authority* (Uao inabbrevlatsd classification, tariff, and quotation rtf«r«n»a 
including agents' HJM* and Interatato Coheres Comalsalotv nunteraj 


Rocky Mountain Rotor Tariff Bureau 20-B* IJF-JCC 101 
(Item 93S-E*clu*ive uao) , „ ^ 

Rocky Mountain Motor Tariff &ire«u 21-A, MF-ICC 95 
{iai claaa) 


UNCOUECIED OVERCRJUIQESI 

Paid $_5/Bi I_D/0 I_ 

Actual or Mlninua Weight i _Rate 

Authorityi (Use unabhrostated e Host fie atlon, tariff, and quotation r*fer*fic#a 

Including amenta* najeee and InUratat* Coooarca Gauds 6 ton nuabare,) 

THROUGH RATE HIGHER THAN AGGREGATE OF INTERMEDIATE RATES 

This situation has long been condemned by the Interstate Commerce Commis¬ 
sion and the courts in their consideration of complaints against rail carriers, 
under jwirt I of the Interstate Commerce Act. Similarly, after part II of the 
act became Law In 1035, complaints against motor carriers were upheld on this 
basis. Whenever a through rate is higher than the combination of rates between 
particular points of origin and destination on railroad routes it is deemed prirna 
facie unreasonable. The railroads must then present evidence explaining why 
the particular through rate is not unreasonable. 

Prior to the TJ.k.E. case, the Interstate Commerce Commission gave effect 
to the principle of the railroad cases in considering various complaints of 
shippers by motor common carriers. 

When a one-factor through rate is published in n tariff to apply between any 
two points it is the legal rate and must, he applied and collected in the absence 
of any tariff provision i>crmitting the substitution of a different rate. The law¬ 
fulness of the legal rate, that is, Its unreasonableness is still open to attack, how¬ 
ever* and under part I of the Interstate Commerce Act covering railroads a 
shipper is authorized to file a complaint with the Commission disputing the law¬ 
fulness of the legal through rate and asking for damages or reparation measured 
by the difference between the legal rate and such lower lawful or reasonable 
rate as may he established after hearing on the shipiter’a complaint Under 
the principle of the TJM.E. case, a shipper by interstate motor common carrier 
whose operations are subject to part II of the act as presently constituted does 
not have an equivalent right to sue for reparation, that is, he cannot obtain 
damages on past shipments, I Us remedy is Limited to prospective shipments 
only. If he succeeds in establishing unlawfulness, he will benefit only when 
particular unlawful tariff provisions are corrected pursuant to Commission order 
and therefore become the legal charge basis as to shipments made thereafter. 

Attached is a statement of an actual motor carrier case illustrating the un¬ 
reasonable rate situation described above which is representative of many 
similar instances found in the General Accounting Office audit. 
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u« o. uun&riAi. Aouuutuxnu urrlic 

Transportation Division 


item or 
Lins No. 


REPORT OP OVERPAYMENT OF FREIGHT CHARGES 
(See P.L. 85-762) 72 SUt. 860) 


of Intermediate 

rates lower than through 

EftERR-Ylft .••VULSSf^Sx 


0,rrl,rt . r^.u.n link lln„_8U1 Hp. 1 .0/1/1,/. _ 

Month Day Tsar 

Data of Payment! ? r _You. Wo. D/0 s _ 

Department! aptiy _O.A.O. Clai» No. _ 

B/L No. -nr l^ooPlO Shipment Data! D elivery Date! \/)/^ _ 

Orlplni Lyoth. California _Destination! Fort Kuachuc*. /rlzon 

Commodity Desoriptiont It 00 baps Supnr. b A ot cr care. c*ber »>ar nw-cro^r-r^forcnceH t o 
bill of iadW C h505811 

Car Mo» C ar Site! Ordered!_Furnished! _ 


Route! Fcrtler Transports ikon Cpgpary--’o stern Truck Lines _ 

(Use .full names of all carriers in route ot movement) 


Amount Originally Paid...$ tv:, ? q 

aipplemental Payment! Da U 9/30/60 ..$ r -, - } 

Refund |_ 


Overcharge! DaU of Refund or Deduction! 11*18/57 . . 8 109.03 


TOTAL ANOINT PAID . . . ... . . 

RATE AND CHARGES ON GOVERNMENT 1 S BASISt 

Actual or Minimum Weight 'iOW Ratal »1.<5 _» 626,20 

' father) 1 


•-IlSmZfi. 

I_ 


TOTAL CHARGES 




OVERPAYMENT 


» Kio.orl 


Authority! 

vfl.U 


.11 

TT35 


(Usa unabbreviated classification, tariff, and quotation reference# includ¬ 
ing agents' names and Interstate Commerce Commission numbers.) 


To Tucson, Arisen# 

Inter&U‘e Freight Carriers Cer. erence Local end Jcint Tretai l 
Tariff 1-TKHF-I.C.C. Ko. 3 

Item 36LO Commodity Fate L00O0 l^s. vc-luns 

beyond (Intermediate to ®istee Arisen#) 

National Motor freirht Classification Wo. 12, YF-I.C.C. No. 1» 

Item 108L0 5th class ),0000 H s. vili»e 

Arisons Veter Tariff ^reeu Local and Joint Freight **riff To. 2, 
Item (70 Provides Intermediate application 


MK-I.C.C. 


r*o. 


75 


T-U9 Ib^, 


m/ia/AO) 


(See Over) 
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MSIS FOR CARRIER'S CtURQESi (On lsfetnatlen or bullet > 

Actual or MIbIhunl Welghtl > rv% _Ratal _ 

Authority* (Use unabbreviated classification! tariff* and quotation references 
Including agents 1 names and Interstate Coaaerce Coeval sedan numb era.) 

National tie lor Freight Classification Wo, 12, MF-I,C,C. Wo. It 

Item lOdliO 5th class hOOHO lbs* volume 


In tarol&to Freieht Carriers Conference Local and Joint Freight Tariff l-CjUF-I.C.C* Ho- J 


^COLLECTED OVERCHARGES* 

Peld *_S/Be ft._p/0 ft_ 

Actual or Minimum Weight*__Rate_ 

Authorityi (Uee unabbreviated classification, tariff, and quotation references 

including agents 1 names and Interstate Cosuasrca Commission numbers*) 



Status of Current Rates - 5AP/61 

Current Aggregate Rate 
ftl.3^ To Tucson, Ariions 

Interstate Freight Carriere Conference Local and Joint Freight 

Tariff 1-E, HF-I,C,C, No, 7 , 

I tan S6hO Commodity Rate i*0000 lbs, volume 

|4JW Rational Motor Freight Classification Ho, I5j 2 , _ 

Item LOSUO Sth class UOOOO Ibe. volume 

Arizona Kotor Tariff Bureau Local and Joint Freight Tariff Ho, 2 t 
NF-I ,C.C. Ho, 75 


Currant Thru Rat* as Claimed by Carrier 

#2,16 Wuttanal Motor Freight Classification Ho, 1$» MF-I.C.C. Ho, t $ 
Jth class, bO,000 Volume ^ 

Interstate Freight Carriers Conference' Local end Joint Freight 
Tariff 1-E, HF~I.C,C, Ho, 7 











REPORT OF OVERPAYMENT OF HEIGHT CHARGES 

{See F* *L* 72 Stat* 660 ) Aggregate of intermediate rates, 

layer then rhrcmrh rate* v ifr 

same route. 

Carrieri \ i Bill No» t JSSq V l .- 

Month Da/ Tear 

Date of Payment i F «i-. ?, i<?q< V ou* No.j Z$m2 _*V0_S-TAft^ -- 

Departmentt Ariny Q iA«Q. Claim No* TK- /.cii.qFi, — 

B/L Ko* *v hw^i Shipment DaUi 13 / 31 /qi D eUrery Patoi, 1 /h^l 

Origlnt lyeth. California _Destination! To rt Hn.-^ hiien. Arironn 

C&rsnjodlty PaaarlptlOnt 300 bags Super. B^et or Cane Oth*r thin P-i*- 
Cross-reforonced to bill of lading Tf t? 0 $U 10 

Car No*_Car Sltei Ordorodi_Fmtiiahodi_ 


Routei Fortier Transportation Cftwpany-^estam *reirht Mnes* 

‘ ' (Use foll iiiTWH of all carriers in route of movement) 

Amount Originally Paid *..■ 

SUpple aenUl Paymenti Date ..* > 

Refund! t . . *»•*•#•*•***•• **#**•■* t 
Overchargei Date of Refund or Deduotloni ^Wift/<y * * j ** ** 


TOTAL AMOUNT PAID.* . t . • * K$fa.ht> - 

RATE AND CHARGES ON GOVERNMENT 1 S BASIS 1 

Actual or Minimum Weight , B atei ^ ^ t l ,ao.A< __ f — 

__ 

- tmiF) - 

TOTAL CHARGES.. * , , ..* * * * * * Vf *f 

OVERPAYMENT ... • . « i t • <^B4-IM- 


Authority* (Use unabbreviated c la h si float loo* tariff* and quotation reference* includ¬ 
ing agante 1 name* and Interstate Ccwvoroo Coamleeion nuabere*) 

* ■1*31 to Tucson* Arizona 

Interstate Fr^lrht Carriers Conference Local and Joint Freight 
Tariff 1-Ti t MF-I,C.C. No. 3 

Item 3ALO Corraodily Fate JiOOOO lbs. volume 

«LL °evrnd (Intermediate to Pisbee Arizona) 

National Ifotor Freight Classification No* l? t SfF-I.C.C* No* 1* 

Item LOflLO Sth class JjOOOO lbs. volume 

Arizona Solor parlTf Bureau Local and Jolrt Freight Tariff No. 2 l L'F-I.CiC* No* 7S 
Tien 670 Provides Intermediate Application 


T^jiiS (hov * iQ/H/ 60 ) 


(See Over) 
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$k$t$ FOR CARRIER'S CHAMESi (On information or belief) 

Actual or KlnJaum Walfthti n * Ratal n A3 - 


Authority! (Uo* Bwbbrevi.toA oUo.lfleoUm, tariff, md 

7 Inclodins .E«nto' nm«» Intor.taV. Cor^orc. Cowloolon n«.b.r».J 

National Motor Froleht Classification So, 12 , MF-I-CrC-No- ti 

Itg» ijOSUO 5 th class bOOOO lbs- vcluaa 

Inters tala Freight Cartiers COflfarence Local and Jrint, Freight isi-iff 1-TJ P WF-I*C*C. I 


IICOLLECTED OVERCHARGES! 

rad l__ 


S/B* I 


o/c #_ 


Rate 


Actual «r Hiniatta Weight!_ 

r;criisrr=i 



Status of Currant Rite* - S/16/61 


Current Aggregate Rate 
tl*36 To Tucson, Ariiona 

Interstate Freight Carriers Conference Local end Joint Freight 
Tariff 1-E, VF-1XX. He* 7 

lien 561iD Camaodlty Rate hOQOO Ibe. voiuae 


lEsf 


Beyond 

ttationel Motor Freight ClsasUtication No* 15, MF«I,C,C* So* 2 

lte.T, U 081*0 5th class IjOOOO lbe, ’»clu*e 

Arltona Motor Tariff Bureau Local and Joint Freight Tariff No* 2# 
MF-I»G,C, No, 75 


Currant Thru Rato as Claimed by Carrier 


|2*36 


National Motor Freight Classification Na, 15, ltf-IiC,C, No* 2 ( 
5th class, It0,000 Volume 

Interstate Freight Carriers Conference t««l and Joint Freight 
Tariff 1-E. MF-1.C,C» No. 7 
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COMMODITY OR EXCEPTIONS RATES HIGHER THAN CLASS RATES 

General speaking, rates are divided into three broad categories (1) class rates, 
(2) exceptions rates, and (3) commodity rates. Class rates are published in 
class-rate tariffs and are applied in accordance with different ratings (first class 
or class 1 being 100 percent and other classes being related thereto) named in 
freight classifications. Carload class rates are designed for occasional or 
sporadic movements. Exceptions to the classification may establish rules, regu¬ 
lations, or ratings different from those published In the classification and, al¬ 
though employing class rates, their use generally results in lower charges to the 
shipper. Commodity rates, which are as a rule the outgrowth of special condi¬ 
tions, are published to apply on a specific commodity or group of commodities 
and are almost invariably lower than class rates. On shipments of the same 
articles between the same points, rates derived from classification exceptions 
ratings ordinarily take precedence over rates derived from classification ratiugs 
and, in turn, commodity rates supersede the other two. 

The Commission has held that the classification generally imposes the highest 
rate which a particular commodity should bear under normal conditions and a 
commodity rate which is higher than a class rate is an abnormality which on its 
face requires special Justification. This applies with equal force to exceptions 
ratings which exceed the normal classification basis. Thus a presumption of 
unreasonableness attaches to such situations, in the absence of si>ecial or un¬ 
usual circumstances. An example selected during the course of the General 
Accounting Office audit is contained in the attached statement. 
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0. S. GENERAL ACEBUHTINQ OFFICE 
Transportation Division 


Item or 
Lina No* 


REPORT OF OVERPAYMENT OF FREIGHT CHARGES 
(Sea F*L. 65-762 j n Stat. 060) 


Conradity or exceptIona 
rates hlEhcr than classlfl* 

emi n 


Carrieri Navajo Frolpht Linos, Inc, _Bill Ho. 2091-7118 __ 

Month Day Tear 

Date of Payment! 7 2h gfl Y ou. Wo. 31$0T __ p/Q 5. Gaddlg 

Departmenti Any/ _O.A.O. Claim No. TO-_ 

B/L No *P£2915 39(Fro36S867li) S hipment patei 6/20/gB D elivery Petal 6/20/58 

Origin i Kira Lorm, California D estination) Walker A.F.B.jH.H* 

Commodity Pogcriptioni TanksAlum Su 16 Ga or thicker 

Car No, _Car Site* Or derail_Furnished)____ 


Routei Wereio Frelflht Ljnas 

(uao full name*"of ail carriers in route Of HweMatJ 


Amount Originally Paid . * • ... . . 


129.56 

Supplemental Payment* Date 



tmm 1WX ipspetf . .. 


158.15 

Overcharge* Date of Refund or Deduction) 

TOTAL AMOUNT FAID .. 

< . 3 



RATE AND CHARGES ON GOVERNMENT'S DA SIS i 

Actual or XUrtarJtx Welght 12260 R etet 5 *2° * 637.52 | 


Item Class £ 

tfffC-ll-RTEherJ- 

68620 2 


OVERPAYMENT ..... . . . | 1,331.6? 


Authority) (Use unabbreviated classification, tariff, and quotation references Includ¬ 
ing agents 1 names and Interstate Commerce Commission numbers.) 

Interstate Freight Carriers Conference Tariff 1-0, MF-X.C.C, 3 Scale 1 
Item 68620, National Motor Freight Classification Hi M/W 12,000 peunds. 

Class 2 


T- 3 J 45 ffltv. 1 D/M /601 


fSes Cverl 
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BASIS FOR CARRIER'S CHAROESt (On Infona»Uon or bellof) 

Actual or Minibus Wclphti _Rato /1*.C'P 

Authorityi (Use ^abbreviated classification, tariff, and quotation references 
including agents' nanea and Interstate Co&aerce CoaAieeion numbers.) 

Interstate Freight Carriers Conference, Inc« Tsriff 1 D # .IF-I*C,C, 3 
Item U55 3*1 Any Quantity Scale 3 


UNCOLLECTED OVERCHARGES! 

Paid $_S/Be «__0/0 •_ 

Actual or Minimum Weight! Rate 

Authorityi (Use unabbreviated claeelficatlon, tariff, and quotation referencaa 
including agents' names and Interstate Commerce Commission numbers.) 

MINI MUM-CHARGE OH CAPACITY RULE 

Some motor carriers have published minimum-charge rules in their tariffs to 
apply to single shipments which utilize more than the capacity of one vehicle. A 
carrier’s vehicle is considered to be loaded to capacity when no more of the same 
article in the shipping form tended can be loaded thereon. The capacity rule 
in carrier’s tariffs usually provides that when the equipment is loaded to ca¬ 
pacity, the shipment will be subject to a minimum charge. This minimum charge 
is based, generally, on the truckload minimum weights and truckload rates, and 
frequently greatly exceeds the less-t ruck load charge which would have applied 
had the equipment not been loaded to capacity. In the absence of a provision 
for the alternative application of the less-than-truck load basis when the truck- 
load basis is higher, the shipper must pay the higher charge. 

The Interstate Commerce Commission has held that charges in excess of the 
less-than-truckload charges art* unjust and unreasonable and that a minimum 
charge rule was and is “discriminatory, unjust, and unreasonable, and should be 
canceled*’ (Ropat Manufacturing Company, Inc. v. Huber d Huber Motor Ex¬ 
press , 7w\, 60 M.C.C. 237 (1055) ). 

Another version of the capacity rule treats each portion of a single ship¬ 
ment loaded to capacity of a vehicle as a separate shipment subject to the volume 
rate and minimum weight und, in this way, the revenue received by the carrier 
for the service is increased. (A volume minimum weight normally is applicable- 
when a shipi»er tenders the volume minimum weight of a commodity at one 
time even though it may exceed the carrying capacltj’ of the largest vehicle avail¬ 
able and must be transported in two or more vehicles). Such a rule has been 
held by the Commission to he potentially discriminatory and unjust and un¬ 
reasonable when motor carriers have the sole discretion in selecting the size of 
vehicles and manner of loading, since various combinations of sizes of vehicles 
couplet! with capacity or nonc&paoity loading could vary the charges to he as¬ 
sessed on any given shipment {Overtime and Minimum Charge Rule , Summit 
Font Freight , 61 M.C.C. 163 (11)52); cf fforsman Dolt*, fnc. v. Rixx d Co., 305. 
I.C.C. 600 (1050)). 

An example of the situation is contained in the attached statement. 










Shipment of air compressors from Warner Robins, Ga., io Toledo, Ohio 
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71703—61-4 
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U* * S> GENERAL kcammti OFFICE Item or 

Transportation D1vision Line Ho* 

REPORT OF QVERPATHEHT OF FREIGHT CHARGES Canacity nils 
(See ?.u 85-762; 72 SUU 860) 

Carrier! Mohawk Hat or Inc- _ Wo V 5055 T -- 

Month Day Tear 

Date or Payment! 1 58 V ad» Ho* Wim WO &;&- 

Departmenti An*y ____P*A*0» Claim Ho* IK- -_- 

B/L Ho._AP_P2Zlf21_ailpnant Patel 11-I-5P . J XHvery Patel 

OrUirtl Wamnr Robins* Ga, _ D estination! Toledo* Ohio- 

Coeraodity Description! f Pcs. Cof^reaaora* Mr _____—- 

Car Wo, __* Cir slMi Pr^orodi _ _Fumishedi^_ 


Route* 


tUsfl Ml nacnes of all carriers In route or movement) 


Imam* Originally Paid. *_ B9 °^ 60 - 

Supplemental Payment* Date _ . * * * * 4____ 

Refund *.t * * * *•••••■•■**•• * 

Overcharge s Date of Refund or Deduction* — * * --— 


TOTAL AMOUTT FAID 


f_jOit 


RATE AND CHARGES OK GOVERNS!'S BASIS* 

Actual or Kinimia Weight UipLoO Rate* 3.LB _ 

_ * 

tOther) 


total charges 

OVERPATKEHT •.* • 


1 

* 179.L&. 


Authority* 


(Use unabbreviated classification, tariff* and quotation referencee includ¬ 
ing agents' names and Interstate Commerce Commission numbers.; 


Central & Southern iSotor Freight Tariff Assn* frlOOA KF-I*C*C, lLO* Sopp. 6J, 
H*ti™i P iotor Freight Classification £A U, «%♦ 6C2&0, Class £5 Less truckload 


T-JW (Rfv* ;o/i4/6o) 


(See Over) 
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BASIS roa CARRIER’S CHARGES* (On inforaation or belief) 


Actual or Minims* Weightr * See below 

. ijBff wlnfl ■ ” ■ 


**Se« below 

Rate!__ 


Authorityi (U&o niabbrevlated clarification, tariff, and quotation reference■ 
Including agenta 1 Danes and Interstate Coamerc* C<nnisslon nunbera.) 


* ShOO lbs, as 22Q001bs ** a fcl.65 

ShOO lbs* as eZOOOlba * Sl.§5 

excess 3^00 lbs. * U.B5 


*** Central and Southern Motor Freight Tariff Association 100A MF-1CC 1L0 

Ut« liW-capacity rule and exception 
to sdfiiinujii woi|ht ).*=k Item 60280 ( SS^iS-ZLOOO J rA***.^ *#*•* f c**\K* 

ft-* 


UHCOU£CTED OViaCHAROESi 

Paid S_S/Be I_0/C |_ 

Actual or Kiiiiau* Weight*_Rat*__ 

Authority * {Ui* unabbreviated olasslflcatlon, tariff, and quotation references 
including agents 1 nance and Interstate Coons res Cauxisaioci makers*) 

(The following supplemental statement was later submitted for the 
record by Mr. Cimokowski;) 

Statement of Edwin W. CrMOKdwsia, Assistant General Counsel, General 
Accounting Office, Supplemental to That Mads Before the Subcommittee 
on Transportation anu Aeronautics oar the House Com suttee on Interstate 
and Foreign Commerce on H.R, 5596 

On June 1-1. 1961, during the course of testimony on H.R 5096 sortie of the 
questions Raised by the members of the subcommittee were directed particularly 
to the examples furnished as part of an appendix to our statement in support of 
the hill, FLIC 5596 would provide ft basis of action by shippers against motor 
Common carriers and freight forwarders to recover reparation for unreasonable 
rates and charges. As explained nt the hearing* we are in favor of such pro¬ 
posed legislation. The examples, four in number, comprising the appendix to our 
statement recommending favorable consideration of the hill, are representative 
of several thousand items on which ti record was maintained to obtain a reason¬ 
ably accurate Idea as to the damages which the Government might have been able 
to establish, on the basis of principles enunciated by the Interstate Commerce 
Commission ill cases involving facta believed to be comparable to those in the 
examples submitted to the subcommittee. 

A particular example occasioning a series of questions is identified in category 
3 under the caption "Commodity or exceptions rates higher than class rates.*' 
In that example a shipment of 12,2lM) pounds of setup aluminum tanks was 
transported from Mira Lama, Calif,, to Walker Air Force Rase, X. Mex., during 
June 3958. For this transportation service the motor carrier charged and col¬ 
lected 61,971.41 on the basis of a rate of $16,98 per 100 pounds as determined by 
use of an exceptions rating of three times itrst class published in the applicable 
tariff. 

In our examination of the paid charges we found that the national motor 
freight classification rating of second class produced a rate of $5.20 i>cr 100 
pounds, which, when applied to the actual weight of 12,200 pounds, resulted in 
charges of $637.52, The difference (being a prime facie measure of the unrea¬ 
sonable charges) of (1,333,89 between the applicable exceptions basis charges of 
$1,971.4! charged by and paid to the carrier and the classification basis charges 
of $637,52 (which are displaced by the exceptions basis charges) is not recover¬ 
able under the doctrine of the TJJLE* case, 350 U.K. 464, to the effect that 
recovery of unreasonable motor carrier charges is precluded in postshtpment 
litigation. 
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Roth rotes, that Is, the exceptions rating of three times first class on any 
quantity of freight and the classification second class rating on a volume mini¬ 
mum weight of 12,000 pounds, are prescribed in tariff publications on file with 
the Interstate Commerce Commission, The national motor freight classification 
contains a rule to the effect that the establishment of an exceptions rating re¬ 
moves the application of the classification rating on the same article. Frequently, 
alternation of the classification and exceptions ratings, whichever results In the 
lower charges, is permitted by tariff provisions. In this instance there were 
no such tariff provisions authorising alternation. Thus the shipper was required 
by law to pay and the currier was required to collect charges computed on the 
basis of the $1G.08 exceptions rating and rate. 

As we indicated in the prefatory explanation to the tabulation of the example 
in category 3, the Interstate Commerce Commission has found in many cases that 
an exceptions rating which Is higher than a classification rating on the same 
article is an abnormality to which a presumption of unreasonableness attaches In 
the absence of special cir cum stances justifying the higher exceptions rating. 
Many cases of a similar nature have been ruled upon by the Commission against 
the carriers. 

Under part I of the Interstate Commerce Act the shipper In a case similar 
to the example discussed above could maintain an action against a railroad to 
recover the difference between the higher exceptions charge basis and the lower 
classification charge basis, the latter basis presumptively being the lawful (rea- 
srmable) maximum basis, as distinguished from the legal (duly published and 
filed tariff required by the act to he applied in the first instance) basis collectible 
by the carrier. Under part IT of ihe net, however, a shipper has no equivalent 
right to maintain an action since the T.I.M.E* ease rule Is that rejw ration is not 
authorized under part II. 

Some members of the subcommittee asked if the shipper in the example In¬ 
volving the aluminum tanks could find out what the applicable charges were 
before shipment was made. Question was raised also as to whether or not the 
shipper would have a right to bargain with n carrier for the rate to be charged 
or to ‘"shop around** and see if there are other modes Of transportation that are 
cheaper. ^ _ 

It is true that the shipper In this instance could have found out what the 
charges were going to he before he shipped. The rate which the carrier would 
have quoted would be the $10.08 rate since this was the legal (that is. by the 
terms of the duly published and filed tariff under which the carrier operated 
the only rate which under the law could lie charged for the transportation in the 
absence Of a sec. 22 arrangement) rate and the shipper could at that lime 
do no more than verify the legal basis. While to an experienced traffic man¬ 
ager the obviously high rate would suggest evidence of unreasonableness. It is 
reasonable to assume that a shipping officer, not having the facilities, materials, 
personnel, or time to research the matter adequately to determine what a reason¬ 
able basis might tie, usually would make no objection to the rate being applied. 
As a matter «f fact, most of the responsibility and the means for analyzing arid 
making determinations concerning cost data and tariff provisions affecting Do* 
purl iitem of Defense surface traffic in the United States Is placed in the Military 
Traffic Management Agency in the Department of Defense, where tariff files and 
data and information on an extensive scale are maintained. 

Unless a shipping officer is able to command a relatively quick analysis of 
the rate situation concerning the large variety and different characteristics of 
the articles shipped from the installation at which he Is stationed, it is not 
very likely that he will bo able, at least not in the earlier stages of a program 
covering the shipment of certain articles, to set in motion the machinery for 
rate negotiations and reductions. Adjustments in rate bases, insofar as the 
Government is concerned, might be accomplished by special arrangements au¬ 
thorized under section 22 of the Interstate Commerce Act. once anomalous or 
discrepant transportation charge situations come to the notice of the shipping 
officer. However, most rate adjustments for all shlppera, the Government in¬ 
cluded are effected through the usual practices and procedures prevailing in 
the industry generally. 

Under sections ft and 217 (49 U.S.O. ft and 3171 of the act, rail and motor 
carriers are required to file tariffs containing the rates and charges applicable to 
the services furnished by them. These are the legal rates and charges. The- 
carriers are prohibited under penalties provided elsewhere In the act from 
charging higher, lower, nr different rates and charges. One example of nn- 
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lawful rates and charges is the situation where carriers might collect charges 
different from those in their published and filed tariffs because such an action 
plainly is in violation of sections 0 and 217 of the act Any tariff changes 
that are contemplated by the carriers, whether as a result of independent and 
voluntary action ou their part, or whether instigated by a shipper or a group of 
shippers, must adhere to the same procedure. The law retpiires that the car¬ 
riers give 30 days’ notice of tariff changes before they become effective, unless 
the Commission specially authorizes a shorter i»eriod of notice; sometimes as 
little as 1 day’s notice is authorized. 

The normal process of revising applicable published tariff rates is often a 
time-consuming one. For instance, it may develop that a particular manufac¬ 
turer represents to a carrier or a group of carriers serving his plant that, based 
on his analysis of carrier costs and his own competitive position, he is entitled 
to a rate lower than that currently effective for the trausi>ortation of his 
products. The manufacturer’s proposal may then go to the carriers* tariff 
bureau, conference, or a soeiation where it is made the subject of considera¬ 
tion by a committee having a broad perspective of costs and comiwirable trans¬ 
portation conditions. Assuming that the manufacturer’s propsul is acted upon 
favorably by the committee, the tariff publishing agent for the particular con¬ 
ference or association would incorporate the reduced basis in a tariff supple¬ 
ment or amendment, copies of which must he filed with the Interstate Commerce 
Commission. 

The handling thus far may have taken a few months but the shipper still 
may not have achieved his objective. The proposed rate contained In the 
supplement to become effective 30 days after issuance might then lx* made the 
subject of suspension on the Commission’s own motion or on the protest of other 
interested carriers who possibly might feel that the reduced rate is cupahle of 
producing adverse economic effects insofar as their own operations are con¬ 
cerned. The period of suspension under the law can last as long as 7 months. 
After that, as It often happens, the suspension may he continued voluntarily by 
the tariff agent or carriers who originally were interested in providing the re¬ 
duced rate for the manufacturer which they served. Eventually, the reduced 
rate may he permit tod to become effective and it then becomes legally applicable 
for the account of the carrier or carriers involved. In the interim, the shippr 
must move his goods at the prevailing rate and the subsequent publication of a 
lower rate does him no good on his past shipments. 

Ordinarily a shipping officer does not have an opportunity to “shop around” 
for one of several alternative transportation price bases. In the case of many 
military installations and other prints of origin and destination, service might 
he provided by only one mode of carrier. Where two modes of common carriage 
such as rail and motor are available at a particular shipping point the prices 
for the respective services often are closely comparable and there Is not much 
choice from the viewpoint of price. Where charges are the same, a Government 
shipping officer is by departmental regulations required to apportion the avail¬ 
able traffic so that an equitable distribution may be maintained. Where the 
price via one carrier is lower than that via another, a Government shipping 
officer, assuming that service factors are equal, is required to select the lower 
cost carrier for his needs. 

In the particular example concerning the aluminum tanks transported from 
Mira Lomn to the Walker Air For<*e Rase, the shipping officer’s selection of 
carriers might have been circumscribed by the need for expedition or other 
reasons. It could lie assumed that the shipping officer chose a motor carrier as 
providing a service from loading dock at joint of origin to unloading dock at 
point of destination which may not have been available by rail. The shipping 
officer presumably had no opportunity to “shop around” for lower rates under 
section 22 or otherwise. Normally, he would not lx? in a position to evaluate the 
transportation costs to the point of determining that the $10.08 rate was far in 
excess of what might have been found to be the lawful maximum basis in an 
appropriate proceeding. While the use of section 22 quotations is not uncom¬ 
mon, such quotations generally are not tendered on a single shipment basis but 
often evolve as a result of some extended negotiations between the carriers and 
the Government. In other words, the consummation of negotiations sometimes 
takes weeks. A reduced charge basis teudered by motor carriers would not be a 
matter of quick bargaining since the carriers* agents take time to consult with 
responsible carrier officials. 
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Thus a Government shipping officer is not In a position promptly to obtain by 
section 22 quotation a reasonable rate or charge basis consistent with standards 
about which he would have limited knowledge. The practical consequences or 
Incidents of his capacity or position are that his choice of carrier would he 
dictated, first* by the exigencise of the particular shipment and, second* by the 
mode and carrier which on the face of the tar iff publications covering carriers 
services and rates available to him or about which he is advised is the lowest 
price carrier. It is not until later, at the places where the tariff and rate 
research machinery of Government or other shipping organizations are cen¬ 
tralized, that a more penetrating inquiry might find that the legally applicable 
rates charged are unlawful In some resiieets* 

In the case of the Government, the primary concern with unlawfulness of 
rates as compared with their legality may be concentrated on tariff published 
rates appearing to be in violation of sections 1(5) and 216(d) aud section 4. 
part I of the act, relating to unreasonable rates, and intermediate and aggregate 
of intermediate rates respectively. Rales which are shown to be in violation 
of those provisions produce unlawful consequences and may be properly char¬ 
acterized as “unlawful,” notwithstanding they are legal to the extent that they 
comply with the tariff iliing ami adherence provisions of section 6 or section 217 
of the act* Therein may he the simplest explanation of legal versus lawful. 
If a common carrier rate Is properly filed with the Interstate Comxmnerce Com¬ 
mission and permitted to become effective* it becomes the legal rate, being one 
which the law requires the carriers and the shipping public to observe strictly 
in accordance with the terms of the tariff. Rut, as indicated, what is a legal 
rate might not be a lawful rate in that while it is consistent with section 6 or 
section 217 of the act* it may contravene the provisions of other sections of the 
act and entail the penalties and remedies therein provided for the correction of 
proven Irregularities or injustices. 

We trust that the foregoing supplemental statement may serve to clarify 
some of the points brought out during the course of the questioning following 
our principal statement, 

Mr. Staggers, We will next hear from Mr, Mark L. Keith, man¬ 
ager, Traffic Services, the Farm Bureau Cooperative Association, Inc. 

STATEMENT OF MAKE L, KEITH, MANAGER* TRAFFIC SERVICES 

FOR THE FARM BUREAU COOPERATIVE ASSOCIATION, INC., 

COLUMBUS, OHIO 

Mr Staggers* All right Mr. Keith, will you begin ? 

Mr, Keith. Mr. Chairman and members of (he subcommittee, my 
name is Mark L. Keit h* 1 am manager, traffic services for the Farm 
Bureau Cooperative Association, Inc., at Columbus, Ohio* Our 
associat ion is a member of the National Council of Farmer Coopera¬ 
tives, and I am testifying today on behalf of the council as chairman 
of its transportation committee. . * 

The membership of the National Council of Farm Cooperatives is 
comprised entirely of farmers 5 cooperative business organizations 
engaged in the marketing of agricultural commodities or the purchas¬ 
ing of farm production supplies or farm business services, or both. 

Since many of the council s members are national, regional, or state¬ 
wide federated cooperatives composed of numerous county and local 
associations, the council actually represents approximately half of the 
near 1O,Q0O agricultural cooperatives in the country, serving about 
2.75 million farmer memberships* 

In order to accomplish the immense movement of agricultural com¬ 
modities and farm production supplies, farmers’ cooperative business 
organizations use all modes of transportation—rail, motor truck, 
water, pipelines, and air. Included in the annual transportation bill 
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of those organizations are millions of dollars paid out for the freight 
hauling services performed by motor freight trucking companies. 

Although the interstate movement of agricultural commodities by 
for-hire motor carriers is exempt from economic regulation under sec¬ 
tion 203(b) ((>) of the Motor Carrier Act, I would point out that there 
is a substantial volume of products marketed by farmer cooperatives 
and supplies purchased by them for their members that move under 
published tariff rates by certificated common carriers. Illustrative 
of such products and supplies are frozen fruits and vegetables, canned 
goods, fruit and vegetable juices including concentrates, fertilizer, 
petroleum products, farm machinery and equipment, feed and many 
feed ingredients, insecticides, containers, and a wide variety of other 
supplies. 

As users of rail and water transportation, our members have the 
right under parts I and III of the Interstate Commerce Act to seek 
an award of reparation to recover unlawful charges collected by these 
two types of carriers. This same right of recovery does not exist 
under parts II and I\ of the Interstate Commerce Act where motor 
carriers and freight forwarders are concerned. 

The national council believes that the shippers and receivers of 
freight should have a legal right to recover damages resulting from 
unreasonable or otherwise unlawful rates charged by motor carriers 
and freight forwarders. For this reason, the following policy resolu¬ 
tion was adopted by the official delegates of its member organizations 
at the councirs 1060 annual meeting. 

Shipper Reparations 

The national council shall support legislation to incorporate into parts II and 
IV of the Interstate Commerce Act, legislation to authorize awards of repara¬ 
tion to shippers equally as fair as those contained in parts I and III of the act. 

On May 18, 11)59, the Supreme Court handed down its decision in 
the Davtason — T ./. J /£ . cases. The Court held that under the stat¬ 
ute, shipper’s are without legal means to recover damages suffered as 
a result of unlawful charges for transportation provided by motorcar- 
riel's and freight forwarders. 

Although shippers have had no recourse under the Interstate Com¬ 
merce Act, they could up until the time of the Davidson—T.I.M.E. 
decision go into court and secure an award of damages. 

The Supreme Court's decision now leaves the Slipper without, re¬ 
course against motor carriers and freight forwarders who have 
charged unlawful rates. 

The National Council of Farmer Cooperatives supports H.R. 5596 
as being the type of legislation needed to fill the gap in the law today 
pointed up by the Supreme Court decision previously referred to. 
Ihe enactment of this hill would extend the reparations procedures 
to parts II and IV of the act. Users of transportation would then 
have a legal means by which they can recover unlawful freight charges 
made by any of the four classes of carriers who are under the juris- 
dict ion of the Interstate Commerce Act. 

We do not pose as experts on the technical details of the proposed 
bill. If in the course of these hearings it should be demonstrated that 
some changes should lie made in the bill to improve and strengthen it 
without impairing its basic purpose and objective, we would of course 
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be favorable to any such changes that the committee might in its good 
judgment determine should be made- 

We appreciate the opportunity of presenting the cotmciPs policy 
position to your committee and we respectfully urge your favorable 
action on II.R* 5590, 

Mr, Chairman, this concludes my remarks. 

Mr, Staggers. At this time, I will defer to Mr, Devine, 

X understand you are from his district* 

Mr, Devine? 

Mr* Devine* Mr, Keith, I would like to welcome you to Washington 
representing the National Farm Bureau Cooperative Association. We 
appreciate your appearing before this committee. 

Mr. Staggers, Thank you. 

Any further questions? 

If not, we wish to thank you, Mr* Keith* We think you have 
stated your case very briefly and concisely, X don’t see any need for 
further questions. 

We go in session in 5 minutes, so I expect at this time we will ad¬ 
journ until tomorrow at 10 o'clock. I cion t think it is feasible that 
we can meet this afternoon because of the proposition that we have 
on the floor, which would involve a vote, X am sure. 

So we stand adjourned until tomorrow at 10 o’clock in this room. 

(Whereupon, at 11:55 a.m., the committee recessed, to reconvene at 
10 a.m., Thursday, June 15,1D6X*) 



AMENDING PARTS II AND IV OF INTERSTATE 
COMMERCE ACT RE REPARATIONS 


THURSDAY, JUNE 15, 1961 

House of Representatives, 

Subcommittee on Transportation and Aeronautics of the 

CoMMITTKE ON INTERSTATE AND FoREICfN COMMERCE, 

Washington, D.C. 

The subcommittee met pursuant to recess, at 10 a.m. t in room 1301, 
New House Office Building, Hon, Harley O. Staggers presiding. 

Present: Representatives Staggers (presiding), Friedel, Jarman, 
Collier, and Devine. 

Mr. Staggers. The committee will come to order. 

We will resume the hearings on H.R* 5596 on which we were hear¬ 
ing testimony when the committee adjourned. And the first witness 
this morning will be Mr. Charles Myers, counsel of the National In¬ 
dustrial Traffic League. 

Mr. Myers ? 

STATEMENT OF CHARLES MYERS, COUNSEL, THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE 

Mr. Myers. My name is Charles B. Myers, of Chicago, I1L; I am 
a member of the bar of Illinois and a practitioner devoting special at* 
tent ion to matters before the Interstate Commerce Commission. I am 
appearing as counsel for the National Industrial Traffic League to 
state the position of the league favoring this bill, and to develop the 
features of the regulatory process and the current circumstances which 
give rise to urgent need for prompt enactment. 

The National Industrial Traffic League is a nationwide organization 
of shippers. Its membership is drawn from all parts of the United 
States and includes every line of industrial and commercial activity 
and shippers using all forms of transport by rail, water, and motor. 
Its membership includes numerous chambers of commerce, boards of 
trade, and similar commercial organizations also having a substantial 
interest in transportation matters and representing, in turn, important 
segments of the shipping public through their own memberships. 

The bill, H.R, 5596, is one of several pending bills designed to cor¬ 
rect an unfair situation which adversely affects the interest of the 
shipping public. Under parts I and III of the Interstate Commerce 
Act, a shipper who is injured by a violation of the act by a railroad 
or a water carrier, has a remedy at law and can obtain damges or 
reparation where justified. There are no comparable provisions in 
parts II and IY of the act governing motor carriers and freight for¬ 
warders, and the Supreme Court in TJ.ALE. v. United States (359 
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TLS. 464, 3 L. ed. 2d 052 (1950)), has recently held that the law pre¬ 
cludes any reparation for damage arising out of the past application 
of unreasonable rates. The effect of that decision was to leave ship¬ 
pers without any remedy in law for a violation of the act by a motor 
carrier, . , , 

At the same time, the rapid growth and increasing dominant posi¬ 
tion of motor carriers and freight forwarders in the transportation 
industry has given rise to a greater need than has heretofore existed 
for protection of shippers against violations of the act. There is, 
therefore, much interest and concern on the part of individual ship¬ 
per for remedial legislation which is felt to be already long overdue. 

What the shipping public needs and desires is the enactment of 
provisions with respect to motor carriers and freight forwards sim¬ 
ilar to those which have long existed with respect to railroads and 
water carriers. Such provisions are well drafted in ILK. 5596 and 
would simply put into effect measures which the original framers of 
the Motor Carrier Act envisaged as a probable future necessity. 

The motor carrier and freight forwarding industry have now come 
of age and should be made responsible in the same way as the rail¬ 
roads and water carriers. 

The stat utory scheme of regulation requires that the rates and prac¬ 
tices of all types of curriers shall be just as reasonable and nondis- 
criminatory. Common carriers are required to publish and file their 
charges and are forbidden to charge or collect any rate other than 
that provided in the applicable tariff, , 

Railroads, which have been subject to regulation since the begin¬ 
ning of the Interstate Commerce Act in 1887, are liable in damages to 
any person injured by a violation of the act, including the charging 
of'unreasonable or otherwise unlawful rates. 

Motor carriers, however, were first subject to regulation in 1935 and 
freight forwarders in 1942, and no provisions for civil liability were 
included in the amendments on those occasions even though the car¬ 
riers were forbidden to charge unreasonable rates. The reasons for 
the di fference are illuminating because they rest upon a situation which 
has changed completely, _ 

The Motor Carrier Act of 1935 was drafted by the late Commis¬ 
sioner Joseph B. Eastman, who had by then served on the Commis¬ 
sion or as coordinator of transportation for 17 years. 

In the 1940 hearings, Commissioner Eastman explained that repa¬ 
ration provisions were omitted from the Motor Carrier Act only lie- 
cause of a desire to lighten the burdens of the motor carriers nit he 
early stages of regulation and in the absence of any strong indica¬ 
tion of public need. The initial motor carrier tariffs, he said, were 
imperfect products and experienced traffic experts could make a busi¬ 
ness out of reparation where tariffs were poorly worded and before 
improvements could be made. 

Mr, Eastman said that in the first 5 years of regulation, the Com¬ 
mission had not once had occasion to condemn motor carrier rates as 
unreasonably high, that motor carriers had practically no traffic which 
was noncompetitive and there had been no indication of need on the 
part- of the shippers for provisions enabling the Commission to award 
reparation for damages suffered because of unreasonable charges, and 
that transpired in the Senate hearings referred to in footnote 1, 



INTERSTATE COMMERCE ACT RE REPARATIONS 


55 


(Footnote 1 is as follows:) 

I. Hearings Senate Committee on Interstate and Foreign Commerce on S. 1310, 
2010,1809, 2009, 70th Cong. 1st seas., j>p. 750-757, 702, 785, 792. 

Mr. Myers. At the same time, it was early recognized that a time 
would come when reparation provisions would have to be put into 
part II. Commissioner Eastman, in a letter dated January 29, 1940, 
and addressed to the chairman of tlie Senate Committee on Inter¬ 
state Commerce, wrote on the subject of reparation against motor 
carriers. 

Part II does not now impose such a liability on motor carriers, and while 
we think it probable that ultimately such a liability should be imjiosed, the 
Commission has not heretofore been disposed to recommend this until condi¬ 
tions in the motor-carrier industry have l»een more nearly worked out. 

By 1945, conditions had already changed to the point where the 
Commission again addressed the Congress by letter dated April 3, 
1945, from the chairman of its legislative committee, Commissioner 
Walter M. W. Splawn to Senator Burton Iv. Wheeler, saying that, 
u We believe that the time has arrived when this liability may prop¬ 
erly be imposed.” 

fn the meantime, this league had also reached the conclusion that 
remedies must be provided for shippers injured by unreasonable 
motor carrier charges. 

In 1943, the league’s motor carrier rate and classification commit¬ 
tee reported extensively on the subject and recommended that the 
league seek legislative changes providing reparations provisions in 
part IT substantially similar to those already contained in part I of 
the Interstate Commerce Act. This recommendation was adopted 
by the entire membership at the 1913 annual meeting and has sub¬ 
sequently been reaffirmed and implemented. 

In 1948, the league appeared in Congress supporting S. 1194 and 
II.R. 2759. 

Again in 1957, the league appeared in support of S. 378 in the 1st 
session of the 85th Congress. 

Until the decision in the TIME case, however, the need for remedial 
legislation did not become acute. From the time when the need was 
first felt in 1943 until that decision in 1959, shippers were not wholly 
without a remedy. In a series of cases beginning with IF. A . Barrows 
Porcelain. Enamel Company v. Cujthman M. Delivery (11 M.0.0. 3(55 
(1939)), and culminating in Bell Potato Chip Co. v. Aberdeen Truck 
Line (43 M.C.C. 337 (1944)), and Victory Granite Co. v. Central 
Truck Lines . Inc. (44 M.C.C. 320 (1945)), it was held by the Com¬ 
mission and recognized by the courts that the shipping public en¬ 
joyed a common law right of action in court, which was suoject only 
to the primary jurisdiction of the Interstate Commerce Commission 
to determine! administrative questions such as issues as to the reason¬ 
ableness of rates. 

The cases supporting that Commission decision are stated in foot¬ 
note 2. 

(Footnote 2 is as follows:) 

2. See. Texas tf Pacific R. v. Abilene Cotton Oil Co 204 U.S. 420, 51 L. Ed. 
583; Greater Xorthcni R. v. Merchant# Elevator , 259 T\S. 285. 60 L. Ed. 943; 
General American Tank Car Corp. v. El Dorado , 308 U.S. 422 ; 84 L Ed 361* 
U.S. v. Western Pacific. 352 U.8. 59, 1 L. Ed. 2d 120 (1950). 
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Hr. Myers. Under (lie so-culled Bell Potato Chip doctrine, a ship¬ 
per injured by having paid unreasonably high rates could recover 
the difference'between the rates paid and a reasonable rate by bring¬ 
ing action in court, upon which the court would refer the question 
of reasonableness to the Interstate Commerce Commission for a 
determination . Upon requisite findings by the Commission, re¬ 
covery in court could be hau. . . , 

During the lifetime of the Bell Potato Chip doctrine, shipper ad¬ 
vocacy for reparation provisions in part II was largely based upon a 
desire for a less cumbersome procedure that did not involve the 
necessity of bringing cases both in court and before the Commission. 

Also, there, was need for uniformity in the statute of limitations 
which was then governed by varying State laws, there being no pro¬ 
vision in part II of the Interstate Commerce Act. Under the Bell 
Potato Chip doctrine, actions could lie brought against, motor car¬ 
riers in State courts pursuant to statute of limitations varying all 
the way from 1 to 10 years. Uniformity was desired in all quarters. 

In 1959, (he Supreme Court decision in the TIME case overturned 
(he Bell Potato Chip doctrine and wiped out the only remedy avail¬ 
able to the shipping public for past exaction of unreasonable charges 
by motor carriers or freight forwarders. This happened at a time 
when the need for relief had greatly increased. _ . 

Whereas in the early days of regulation Commissioner Kastman 
could say that the Commission had received no complaints against, 
a motor carrier rate as being too high, the same cannot be said today 
and many shippers are suffering, or in danger of suffering, irreparable 
injuries for lack of a fair remedy. 

One current and glaring example is a $3 charge which many motor 
carriers are imposing every time they issue an order bill of lading. 
Until recently, no common carrier ever made any charge for issuing 
such bills of lading. On several occasions in the last 2 or 3 years when 
such charges were attempted, the. Commission investigated and con¬ 
sistently found them to be not justified. 

In each case the charges were required to be canceled, both by motor 
carriers and by railroads. Nevertheless, cerlain motor earner tariff 

bureaus again published such charges last year. . 

The Commission promptly suspended the charges for investigation; 
however, the initial publications were followed by scores of other pub¬ 
lications by numerous carriers and tariff bureaus throughout the coun¬ 
try until more than 40 different tariffs have been filed. 

Many of these tariffs were obscure and escaped immediate notice 
so that they were not protected or suspended and went into effect, 
with the result that the shippers are now compelled to pay the charge. 

In addition, the motor carriers made numerous requests for post¬ 
ponement of Ihe hearing in the investigation proceeding and so stalled 
the proceeding that all the rest of the tariffs went into effect before 
briefs were filed with the Commission. 

The case is now awaiting decision in terminal charges on order 

bills of lading shipments, docket Xo. 33518. 

Under the present state of the law, if the Commission finds these 
charges to be unlawful, as it has done with every similar charge in 
the past, there will he no remedy for those innumerable shippers, huge 
and small, who have been paying the unlawful charge. 
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In the early days of the Motor Carrier Act, the motor carriers pat¬ 
terned tariffs after the rate structure of the railroads, generally ob¬ 
serving the railroad rates as a ceiling. Railroad transportation was 
the dominant mode and motor carrier traffic was almost entirely 
competitive. 

In the 25 years since that time, industry has l>een largely geared 
to highway transportation for important segments of traffic, particu¬ 
larly in the small shipments lield. 

During the period from 1939 to 1959, the tonnage of less carload 
traffic originated by the railroads in eastern territory actually de¬ 
clined from more than 7 million tons to about 1.5 million tons, al¬ 
though the total amount of traffic increased greatly. In this traffic 
the motor carriers and freight forwarders have become dominant 
and there are many motor carrier and freight forwarder rates higher 
than rail rates. In this situation, complaints against unreasonably 
high ratas are becoming more and more frequent and the need for a 
remedy in case of exorbitant charges is acute. 

Within the past 24 months there lias been a series of motor carrier 
rate increases, surcharges, and constant charge plans which were ol>- 
jected to bv shippers as excessive and extortionate. There is an ade¬ 
quate remedy with resjx^ct to the rates and charges for the future in 
tho Commission's jurisdiction to investigate and prescribe reason¬ 
able rates. But when the Commission finds that the rates charged in 
the past were unreasonable the shippers now have no relief. 

It has been suggested that the snipping public is protected by the 
Commission’s power under section 210(g) of the Interstate Commerce 
Act to prevent an increased charge from taking effect pending inves¬ 
tigation. Such protection is wholly inadequate, however, when the 
investigation exceeds the maximum period of 7 months allowed for 
suspension or when the tariffs are so numerous and obscure that some 
of them escape immediate notice and suspension. In this connection, 
the Commission’s power with respect to railroads under section 15(7) 
permits it to require the carriers to keep account of the amounts re¬ 
ceived in case of increased rates and to refund any part subsequently 
found not justified. Under section 216(g), the rates take effect at 
the end of the 7 months’ suspension period with no possibility of 
refund. 

Many unjust situations arise where suspension could not protect. 
Often it is discovered years after a shipment moved that the legally 
applicable tariff rate was higher than the rate paid. The carrier is 
then bound by law to collect the undercharge. In such a case, if the 
legal rate was unreasonably high, the shipper can plead that defense 
to a railroad claim, but not to a motor carrier. 

The terms of the proposed bill II.R. 5596 are fair and equitable. 
It requires that all complaints must l>e filed within 2 years from the 
time the cause of action accrues. Motor carrier spokesmen say that 
the accounting problems would be insurmountable, but the fact is 
that the present law allows action for t lie recovery of overcharges 
(amounts charged in excess of the tariff) to be filed within 3 years; 
also, the carriers are allowed 3 years to bring actions to recover under¬ 
charges. The accounting is no different in connection with over¬ 
charges and undercharges than it is with respect of other adjustments. 

We understand that some motor carriers are warning of the magni- 
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lucle of the regulatory burden because of the very large number of 
truckers. But if the regulatory burden is increased it simply reflects 
the functioning of administrative machinery to right wrongs which 
are now without redress. The shipper should have Ids day in court. 

A few actual examples may sene to illustrate other types of situ¬ 
ations in which si uppers can now lie mulcted for extortionate charges 
without any opportunity for redress. A shipment of 21,800 pounds 
of building granite was sent from Sauk Rapids, Minn., to Tampa, 
Fla., on which the motor carrier collected charges of $708.50 on the 
basis of a rate of $3.25. Upon complaint to the Interstate Commerce 
Commission, it was found that the rale charged was unreasonable to 
the extent that it exceeded $2.40. Under the present state of the 
law, the prescribed rate would apply for the future but the shipper 
would be unable to collect the $167.86 excess charged on the past ship¬ 
ment. , 

In auotlier case, a shipment of dressed poultry weighing 26,733 
pounds was made from Marionville, Mo., to Chicago. The rate 
charged was $1.20, resulting in transportation charges of $344.86. 
Marionville, however, is located on U.S. 60 directly between Neosho, 
Mo., and Chicago, and a rate of 48 cents was maintained by the car¬ 
rier from Neosho, to Chicago. At t he 48-ccnt rate the charges would 
have been $128.32. Although Neosho was 47 miles farther from Chi¬ 
cago than Marionville and the carrier had to pass through Marionville 
on its way from Neosho to Chicago, it nevertheless charged the 
Marionville shipper $216.54 more than it would have charged a Neo¬ 
sho shipper for the same quality and character of traffic. 

'I'lie Commission has long held that to receive greater compensation 
for transportation for a shorter distance than for a longer distance 
was priroa facie unreasonable. Here again, even though the Com¬ 
mission should find that too much had been paid and that the lower 
rate was a ma ximum reasonable rate for the future, it could not give 
the shipper any reparation or relief for past shipments. 

The National Industrial Traffic League, speaking for shippers gen¬ 
erally, believes that it is only right that they should have some rem¬ 
edy when they are injured by any act of a motor carrier or freight 
forwarder which is contrary to law. While it nvav have been true 
25 years ago that there was little need for such protection and the car¬ 
riers were in a formative stage, that situation is not the case today. 
The motor currier industry has Come of age and ought to be required 
to assume responsibility commensurate with its place in the trans¬ 
portation system of the country. 

M r. Frtedel ( presiding ) . Are t here any questions ? 

Mr. Collier. Yes. 

Mr. Myers, is there broad evidence of violations of rate regulations 
in the Chicago area ? 

Mr. Myers. Violations of rate regulations, sir ? 

Mr. Collier. Yes. In other words, is there evidence of abuses that 
we are attempt ing to cure or remedy in this legislation ? 

Mr. Myers. I am afraid I can t answer you specifically. I am a 
little bit confused by your inquiry with respect to rate violations. 

Mr. Collier. Well,'we are discussing legislation that proposes to 
provide a remedy to cure unreasonable rate charges. 

Mr. Myers. Yes, sir. 
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Mr. Collier. And I am simply asking, sir, if there is evidence in 
the Chicago area that there are abuses to the degree that this legisla¬ 
tion is necessary. 

Mr, Myers, I can't say specifically with respect to Chicago. I do 
say that there is evidence of abuses with respect particularly to small 
shipment t raffle. And over the very recent past that is becoming more 
prevalent. 

Mr. Collier, I don't want this line of questioning to be construed 
as any opposition to the legislation; but to pursue that further, in 
your final paragraph of your statement you say, while it may have 
been true that 25 years ago there was little need for such protection, 
ct cetera, actually isn’t the freight handling business—and X know this 
to be a fact, in Chicago—one of the most competitive industries that 
there is ? Consequently, where there is steep com pet ition such as f here 
apparently is here, the probability of unreasonable rates are reduced 
by the very nature of competition 

Mr. Myers. Well, sir, my impression of the keen compet ition in the 
Chicago area, I believe, is largely to the Chicago commercial zone it¬ 
self, X mean an area embracing Gary, Chicago, and Hammond in 
Indiana, as well as a substantial portion of the city and the surround- 
ing suburbs which is now free from regulation, and also traffic within 
the city itself and its confines, which would be intrastate traffic. 

Now I believe that there is not keen competition in rates within the 
Chicago area on interstate trafficby motor carriers. 

Now there is keen competition to secure the business. But those 
carriers largely have the same rates, almost without exception, the 
rates are mad© by a bureau, and ns they arc authorized to do, they get 
together and collectively set the rates. 

Mr, Collier* Can you see anywhere in this legislation a recourse 
through the means provided in this measure against the type of truck¬ 
ing firm that is sort of a lease operation which you know is becoming 
more and more prevalent in the larger cities, and particularly in 
Chicago? 

Mr. Myers. By lease operation, do you mean the authorized motor 
carrier who rents his equipment from an affiliated company or some¬ 
one else? 

Mr, Collier. That is right, sir. 

Mr\ Myers, Does not own the equipment! 

Mr. Collier, For an extended period of time, or so many trailers 
for days usage, where it is used? exclusively, by the shipper, for that 
period of time ? 

Mr. Myers. Well, I think that type of arrangement would embrace 
a contract carrier which this legislation would not touch. This is con¬ 
fined to common carriers. And contract carriers do not have to serve 
the public generally, and they can well afford—and their shippers can 
well afford to dicker with them. 

Now if your question relates to carriers who leased their equipment 
from others rather than to others, I would say that the act doesn’t 
distinguish, and they are still common carriers"and subject to all the 
requirements of the act* 

Mr, Collier. And these in your opinion would be entirely subject to 
the requirements of this law ? 

Mr. Myers. Yes, sir. 
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Mr. Collier. Yesterday, in the course of interrogating the General 
Counsel for the GSA, the question arose as to what problems would 
develop in a court, in this instance the district court, which would 
have jurisdiction in establishing what is an unreasonable rate, what is 
a legal rate or a lawful rate* And late in the hearing, pursuant to a 
question by Mr. Devine, it was pointed out that if a damage suit were 
filed in the district court, the determination would be made on the 
basis of referring the facts of the case back to the ICC* 

Is it your understanding that this legislation would provide that 
even if the case were filed in a district court for damages, that the 
decision would be predicated upon the decision of the ICC, where a 
means is prov ided for filing a coin pi aint in the first place i 

Mr. Myers. No, sir. My understanding is—and I know it has been 
the practice with respect to rail and water carrier—that the shipper 
would have an administrative remedy, an economical one, a ready one 
with the Interstate Commerce Commission, which has the primary 
jurisdiction in the matter. 

Then, if his rate was found to be unreasonable, those findings made 
by the Commission could be taken—and the carrier refused to pay— 
could he taken into a district court, and they would be prima facie 
evidence of the unreasonableness of the rate, and the shipper could 
recover, 

Mr, Collier. Thank you very much. 

Mr, Fiuedel, Mr. Devine? 

Mr. Devine, No questions. 

Mr. Fiuedel. I would just like to get one thing on the record. Do 
all the shippers have to file their tariff rates with the Interstate Com¬ 
merce Commission I 

Mr, Myers. Do all the shippers have to file their rates? 

Mr* Friedel, I mean carriers, sir, motor carriers. 

Mr. Myers. All carriers which bold certificates or permits, that is, 
that are our franchised or licensed carriers. There are several ex¬ 
emptions in the law, such as the agricultural exemption, the trans¬ 
portation within a commercial zone, transfer operations within a ter¬ 
minal area, which do not require any rate filing, 

Mr. Fiuedel, The reason I ask this question, in this case that you 
cite about the shipment of dressed poultry, the rate charged was $1.29* 

Mr. Myers. Yes, sir, 

Mr. Friedel, And then later on you said even at a longer distance 
it would be only 48 cents. 

Now, why wasn’t that rate known to the shipper at that particular 
time? 

Mr, Myers. The rate was known. 

Mr, Friedel. It was known ? 

Mr. Myers. Yes, sir; $1.29 was the applicable rate, that is the 
rate in the tariff, and it is the rate which the carrier had to charge 
and the shipper had to pay. Rut that rate was an unreasonable 
rate. it. was unreasonably high. Ti was extortionate for the services 
rendered, and particularly in the light of the fact that the carrier 
was rendering a less service from Neosho for 48 cents. 

So the $1,29 rate was in the tariff, it was applicable* there is no 
question about that, 

Mr. Frikdkl. Wasn’t the 48 cents in the tariff, too? 
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Mr, Myers, Yes, sir, but it did not apply for Marioiiville, it only 
applied for Neosho, 

Mr, Fkikdkl. Which was further away? 

Mr, Myers, Yes, 

Mr. Frteoel. That is all, Mr. Myers, 

Mr. Myers. Thank you, Mr. (Tiairman, 

Mr, Chairman, with your |>mnLssioii, my colleague, Mr, Donley, 
chairman of the league s common carrier motor vehicle committee, 
has a brief and not repetitive statement which lie would like to 
offer now, 

Mr. Fiuedbl, You may proceed, 

STATEMENT OF CHARLES M. DONLEY, CHAIRMAN, COMMON CAR¬ 
RIER MOTOR VEHICLE COMMITTEE, NATIONAL INDUSTRIAL 

TRAFFIC LEAGUE 

Mr. Donley, Mr. Chairman, I will try to characterize the com* 
mereial facts of life relative to a bill from a shipper’s standpoint. 

My name is Charles M. Donley, 1 am general manager of Charles 
I Jon ley & Assot ■ i at es, 1 J i 11 sburgh, 1 h\. I 1 ui ve I wen associa t ed si nee 
VM(\ with this firm which was founded by my father 4^ years ago. 
AII niv business years since 1941 have been devoted to various aspects 
of freight -traffic; management, t ransport a tion research, and consulting 
services in the field of movement or goods within continental United 
States and overseas. 

I want to add that my firm serves some 400 large and small shippers 
and receivers of freight throughout the United States engaged in 
the manufacturing, merchandizing, mining and agricultural fielda 

1 am also chairman of the Common Carrier by Motor Vehicle 
( omjnittee of the National Industrial Traffic League. The league as 
has been previously pointed out is a nationwide organization of ship¬ 
pers and receivers—the users of all inodes of transportation. The 
Common Carrier by Motor Vehicle Committee is representative of all 
types, sizes, and categories of shippers and receivers of freight, 

I he committee, and the league representing bv and large the ship¬ 
ping public, stand unequivocally in support of the bill before us 
today, 

T heoretically, a shipper should Ik* aide to purchase transportation 
in the open market much the same as he purchases other services and 
supplies. Such is not the fact, however, To begin with, suppliers of 
transportation including motor carriers are by and large permitted 
under the law collectively to fix freight rates. These rates or charges, 
once they appear in tariffs having the force and effect of statutes, must 
l>e paid by shipper's. 

riven if motor carriers were entirely altruistic and objective in the 
fixing of their rates and charges, it'would seem that there should 
still, as a matter of economic doctrine and law, be a remedy available 
to shippers who may be injured by unduly unreasonable or discrimi¬ 
natory charges, One key element underlying such doctrine is that 
operation of ordinary economic laws of competition, particularly 
within a given mode of transportation, is largely restrained. The 
possibility of exorbitant and unreasonable charges being assessed 
sliippers is thus greatly enhanced. In spite of some safeguards avail* 
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able under the Interstate Commerce Act prior to the effective date of 
carrier charges, the many thou s a n ds of tariff rates and schedules filed 
at the Interstate Commerce Commission each day permit obvious 
opportunity for establishment and collection of what oy all accepted 
administrative standards could, if tested, be declared unreasonable 
and exorbitant charges. . .. 

Tins means simply that unlike any other area of commercial life, 
shippers of freight via motor carrier must operate entirely at then- 
own peril without resource or remedy against unlawful or unreason¬ 
able economic acts of their suppliers. 

Not only is this abhorrent to the basic concept that there must be 
a remedy for every wrong, but it is fundamentally inconsistent in 
that- the other two principal modes of transportation, railroads, and 
water carriers, are by the statute strictly liable for damages shippers 
may encounter at their hands in the form of unreasonable rates and 

charges. , , , , 

In 1961, the motor carriers will transport a far greater number of 
shipments than will the railroads and water carries combined. The 
inconguity under a uniform regulatory policy of requiring two of the 
major modes of transportation to be responsible for damages to the 
shipping public, yet permitting other modes to lie free of such lia¬ 
bility, should be obvious. . . __ 

Tiie majority of shipments by number moves via motor carrier. Of 
these motor carrier shipments, a substantial majority moves under 
rates made collectively by organized motor carrier bureaus. Contin¬ 
uation of such pricing practices entirely free from any liability for 
damages sustained by shippers is clearly contrary to the public 

interest, . , , 

We would like to point out that when no fear of, nor responsibility 
for consequences of an unjust and unreasonable charge exist, there is 
actually no limit to the potential damage that can be thrust onto the 
public m this particular area. Thus, a reasonable and positive statu¬ 
tory safeguard fixing the responsibility for such acts must lie estab¬ 
lished before further damage is done. 

Lest there lx* misunderstanding, let me digress and characterize 
the dilemma facing the average shipper-member of the league: 

No ordinary buyer is protected by a specific law against paying 
per se a high* price for his purchases. “Let the buyer beware' is a 
practical economic concept as old as civilized man. Hut Ibis doctrine 
assumes the buyer has a relatively free choice of suppliers and thus, 
at least, theoretically, of prices. In fact, such free choice is assured 
in the United States, is it not, by the fabric of antitrust legislation, 
and manufacturers or suppliers who flout these precepts face the toils 

of the law. . .. 

But such free choice of supplier and price is not at all available 
to manv league members who regularly purchase motor carrier trans¬ 
port at ion. this is particularly t me of smaller shippers, maim f actvir- 
ers, and merchants who often lack economic bargaining strengt h with 
motor carriers because their shipments move in small lots. 

Most prices on rates paid to motor carriers particularly by the 
small shippers last mentioned, are fixed collectively, by collective 
action by large groups of motor carriers—commonly known as motor 
carrier bureaus. These carriers acting as bureaus are immune from 
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(be prm isions of the antitrust laws. Thus, it has become a cold fact 
of life that these shippers whose numbers are legion literally have no 
free choice of suppliers of transportation, and when a choice is avail¬ 
able, the prices are identical because of the pricing activities 1 have 
mentioned. Our experience has shown that the levels or forms of such 
prices can easily become unreasonable. 

The all-important point here is that monopolistic pricing and total 
lack of responsibility for damages arising therefrom, form a deadly 
combination against which the shipping public should have a right 
to statutory protection* 

In my experienco, the Interstate Commerce Commission has used its 
statutory right under parts I and III of the act to award reparation 
most sparingly* Aggrieved shippers have been required to present 
unequivocal proof of damages in formal proceedings* The Confess 
need have no fear of runaway use of such statutory powers* In*fuct, 

1 have not in my business experiences heard of any strong er probative 
objection to Commission awards of reparation against rail or wafer 
earners* 

In conclusion, I repeat that the shipping public should have a right 
to a reasonable remedy for every wrong. We have every reason to ex- 
pert civil ivcourse against unreasonable and exorbitant motor carrier 
nnd freight forwarder charges just, as we have this very same protec- 
hon on shipments we make via rail and water carriers. 

Now, digressing in conclusion, let me say that in my opinion this 
legislation is not intended, nor will it injure the motor carriers or 
fieight ^ forwarders. Ji will merely tend to make them more 
responsible. 

Thank you, 

Mr. Frikdee. Any questions, Mr. Jarman ? 

Mr. Jarman. No questions. 

Mr. Fkiedee. Mr. Devine? 

Mr. Devine. No questions. 

Mr. Friedel. Mr. Collier? 

Mr. Collier. No questions. 

Mr Friedel. The next witness to be heard will he Mr. Angus Mc¬ 
Donald, assistant director, Legislative Service Division of the Na¬ 
tional Farmers Union. 

He left a statement to lie filed. Without objection, the statement 
will be filed* 

(The statement follows:) 


Statement of Angus McDonald, Assistant Director, Legislative Services 
I ii vision OF THE National Farmers I xion in Support op H.R. 5590 

aml members of the committee* 1 appear here In support of H.R. 
*!™y n Mn JvWcIi would correct certain inequities in the Interstate Commerce 
Act m regard to refunds of unlawful charges on shipments. 

° ur members have an Indirect and direct Interest In this legislation. National 
Farmers I nion is an organization of growers, accounting for a large part of 
gram and other products produced and marketed in the Mississippi and Missouri 
River Valleys, 

The Farmers I nion Grain Terminal Association, reputed to be the largest 
grain marketing cooperative in the world, markets between 1T5 and 250 million 
Qt ^ rah l n * vear Farmers Union Central Exchange, also located in 

me Midwest* a farm supply cooperative, furnishes a substantial portion of imple¬ 
ments, supplied, household items, and other consumer goods which are purchased 
by tile some 175,000 members of the cooperative. 
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Specifically In regard to this legislation, w* wish to associate ourselves with a 
Statement entered in the record in support of the bill by the National Council »t 
Farmer Cooi^ralives. 

We urge speedy approval of llie measure to correct the exj^tiug inequity, 

Mr. Frieoel. Mr.Gerold E. Franzen,director. Transportation Divi¬ 
sion, Chicago Association of Commerce and Industry. 


STATEMENT OF GERALD E. FRANZEN. DIRECTOR. TRANSPORTA¬ 
TION DIVISION. CHICAGO ASSOCIATION OF COMMERCE AND 
INDUSTRY 


Mr. Franzen'. My name is Gerald K. Franzen. My address is 40 
West Monroe Street, Chicago, Ill. I am director of the lransport- 
ation Division of the Chicago Association of Commerce and Industry 
ami appear here today on behalf of that organization in suppoit of 

H.R. 55915. * , , , ^ . . ._ 

The Chicago Association of Commerce and Industry is a voluntai \ 
organization of individuals, linns, and corporations, organized am 
existing under the laws of the State of Illinois. It has approximately 
6400 members. While the name of our organization is the t nieago 
Association of Commerce and Industry it functions as the chamber 
of commerce for the Chicago met ropolitan area. . . 

1 am not going to read my prepared statement because much of iite 
material has been covered by two of the witnesses that have been 
heard this morning. However, there is one item l would lute to call 
to your attention, and that is the paragraph on page 3, where I refer 
to the commonly known Doyle Report on National J ran sport sit ion 
Policy. I call attention to part IV of that document, which deals with 
the organization of transportation law, wherein chapter 2 of that, part 
points up some of the inconsistencies noted in the statutes regulating 
transportation. In the section entitled 146, entitled “Reparations and 
Penalties,” the report says, in referring to reparations: 

There is no doubt that such a provision win he an effective deterrent against 
excessive rates. 


The special study group raised the question as to why this repara- 
tion provision should not apply to all common carriers and possibly to 
all carriers for hire. The report continues that if ibis provision has 
no effect, it should not apply to the railroads, and that it is difficult 
to reconcile with the declared national policy of the Congress— 


to provide for fair and impartial regulation of nil modes of transportation. 

Mr. Chairman, I would appreciate having my complete statement 
entered ns part, of the record of this hearing, and in concluding, urge 
that II.R. 5596 be reported favorably in order to avoid the present 
discrimination and undue burden that is placed upon shippers and 
provide for the necessary equality of regulation with respect to the 
transportation services by all forms of transportation. 

1 might add that I am a member of the National Industrial Traffic 
League, and while I did not have the opportunity to get together with 
Mr, Myers lx*fore the preparation of his statement, he has very com¬ 
pletely brought out the history and important information on this sub¬ 
ject, and I concur with his statement as well as that which was read 
bv Mr. Donley. 

' Mr. FkikdkL Mr. Franzen,your full statement will be incorporated. 
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(The statement referred to follows:) 

Testimony ok Geuajjj K. Fbanzex, Director, Tbansfortatio ^ Division, Chicago 
Association of Commerce axo Industry 

My name is Gerald E. Franxen. My address Is 30 West Monroe Street, Chi* 
cap, Ill. I am director of tile Transportation Division of the Chicago Associa¬ 
tion of Commerce and Industry and appear here today on behalf of that or¬ 
ganization Ln suptwrt of ILK. 5596. 

The Chicago Association of Commerce and Industry is n voluntary organ izu- 
tion of individuals, firms, and corporations organised and existing under the 
laws of the State of Illinois, It has approximately 5,400 members. While the 
name of our organization Is the Chicago Association of Commerce and Industry 
it functions as the chamber of commerce for the Chicago metropolitan area. 

The association works to promote the business of the Chicago metropolitan 
area and of its members in many ways including improvement of transportation 
services and rates us well as the laws and rules and regulations relating to ail 
modes of transj natation. 

The Interstate Commerce Act presently provides that when a railroad or car¬ 
rier by water charges an excessive or unreasonable rate a shipper may complain 
to the Interstate Commerce Commission and upon proof be awarded damages 
or "reparations'* on past shipments. 

Similar specific provisions were not included in part ii and part IV of the 
act which apply to motor carriers and freight forwarders. However, part II 
and part IV of the act prohibit motor carriers and freight forwarders from 
charging excessive or unreasonable rates. H.R. 5596 would amend the Inter¬ 
state Commerce Act to permit the Interstate Commerce Commission to award 
damaged or “reparations** on motor carrier anil freight forwarder shipments, 

Since the enactment of the Motor Carrier Act of 1935 and the Freight For¬ 
warder Act In 1942 there have been numerous bills introduced in Congress pro¬ 
viding for amendment to the act so that the Interstate Commerce Commission 
could award reparation on shipments moving via motor carriers and freight for¬ 
warders in a manner similar to that provided in connection with rail and water 
carrier shipments. 

The Interstate Commerce Commission in its 74th annual report recommends 
amendment of sections 294a and 400a to permit reparation awards. Quoted be¬ 
low Is the section of the report covering this subject: 

“We recommend that sections 204a and JOiia be amended to make common 
carriers by motor vehicle and freight forwarders, respectively, liable for the 
payment of damages in reparation awards to persons injured by them through 
violations of the act. 

“At present, shippers using motor common carriers and freight for¬ 
warders subject to parts II and IV of the act, respectively, have no redress 
either before the Commission or in the courts for the recovery of unlawful 
('barges on past shipments. Such remedy is available only with respect to vio¬ 
lations by railroads and other carriers subject to purl I and water carriers sub¬ 
ject to part III, 

"Prior to the Supreme Court's decision in TJ. M.E., Inc . v. Unite# State# (359 
T'.K. 4641, decided May 18, 1959. the Commission, upon petition, passed upon 
the reasonableness of motor carrier rates on the assumption that the petitioner 
was entitled to maintain an action in court for reparations based upon the un¬ 
reasonableness thereof. In that case, however, the Court ruled that a shipper by 
motor carrier subject to part II has no right to maintain such an action. Since 
we have no authority under the act to award reparations based on unlawful motor 
carrier rates, a shipper is without a remedy for injuries sustained from the 
application of such rates. Moreover, since the pertinent provisions of part IV 
are similar to those in part II, it appears that a shipper by freight forwarder 
is in the same plight. 

“Our experience in these matters, both in proceedings ancillary to court actions 
and In the informal handling of complaints, shows a definite need for remedial 
legislation. Although our experience under part IV has not shown the need to be 
as pressing with respect to freight forwarders, It seems desirable and logical 
to have the four pans of the act uniform in this respect“ 

It is emphasized that the Commission has recognized the importance of this 
remedial legislation, particularly since there has been some time to observe the 
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effects of the Supreme Courts’ decision in the TJ.M.E. case referred to In the 
above quotation. 

Your attention is also directed to tlie report entitled “National Transporta¬ 
tion Policy*” dated January 31, 1!W1, Which is a preliminary draft of a report 
prepared for the Committee on Interstate and Foreign Commerce of the tLS. 
Semite by the Special Study Group on Transportation Policies in the United 
States. Part IV of ttds document deals with the organization of transportation 
law and chapter 2 of that part points up some of the inconsistencies noted in 
statutes regulating transportation. Your particular attention is directed to the 
section on page 140 of the report entitled “Reparations and Penalties,” Refer¬ 
ring to reparation, the report says “There is no doubt that such a provision can 
Ik* an effective deterrent against excessive rates." The special study group 
raised the question as to why this reparation provision should not apply to all 
common carriers and possibly to nil carriers for hire. The report continues 
that if this provision has no effect it should not apply to the railroads and that 
it is difficult to reconcile with the declared national policy of the Congress ”to 
provide for fair and Impartial regulation of all modes of transportation.” 

Prior to 1 lie decision of the Supreme Court in the T.LMJ2. case the Interstate 
Commerce Commission by a series of decisions had interpreted the Motor Car¬ 
rier Act to permit a shipper to sue in the courts for damages resulting from ex¬ 
cessive or unlawful rates. However, the procedure was cumbersome, requiring 
first a suit by a shipper in a court and second a determination by the Commis¬ 
sion that the rates laid In fact been unreasonable or otherwise unlawful. 

In hearings before congressional committees covering earlier legislation on this 
subject, motor carrier operators and freight forwarders have contended that 
there was no need for a revision of the law since shippers already bad the rigid 
to obtain reparation. The motor carriers and freight forwarders said that (he 
elimination Of the requirement to Hie a suit in a court in addition to a pnx-ceding 
before the Interstate Commerce Commission would invite a large number of 
claims, thug placing an undue burden upon the motor carrier and freight for¬ 
warder industry. The decision in the TJJ/.E, ease, however, has now completely 
abolished any opportunity for a shipper to obtain redress on shipments moving 
by motor carriers and freight forwarders even though the charges assessed 
and paid were excessive, unreasonable, or otherwise unlawful- 

A proceeding now before the Interstate Commerce Commission In ICC Docket 
No. 33518, “Terminal Charges on Order Rills of Lading Shipments,” points up 
the need for the changes in the Interstate Commerce Act provided under HR, 
551X1. This proceeding involves tariffs Issued by most of she Nation’s motor 
carrier rate publishing bureaus with provisions for an additional ties11national 
terminal charge of $3 per shipment, and higher, for shipments moving under 
order bills of lading. While some of the tariffs involved were suspended by the 
Commission, the proceeding was not completed by the time the 7-month suspen¬ 
sion period bad expired. Because of the Inability of the Commission to reach a 
decision before the expiration of the suspension period these charges became 
effective. If the Commission should now Hud the order bill of lading charge 
published and in effect is unlawful or unreasonable, the shipper has no recourse 
for the damages he has suffered. 

While a Hading of unreasonableness would require cancellation of the charge, 
the shipper has In the meantime been forced to pay the higher rale and has no 
opportunity for redress under the law. There are other instances where the 
Commission is unable to complete its investigation within the 7-month sus|>en- 
sion period, the increased rate,becomes effective and is subsequently found un¬ 
lawful. Consequently* an increased rate may be in effect fora number of months 
before final disposition of the case finds the Commission in agreement with the 
position of the shipper, expressed in his protest and request for suspension, by 
declaring the rate unlawful. Thus it can be seen that where a rate or charge 
Is subsequently found unlawful or unreasonable the shipper has no recourse 
against a motor carrier or a freight forwarder for the excessive charges paid. 

In conclusion, we urge that II.lt. 55WS tie reported favorably In order to avoid 
the present, discrimination and undue burden placed upon shippers and provide 
for the necessary equality of regulation with respect to the transportation 
services via all forms of transportation. 

Mr* Fuikukl* Are there any questions? 

Mr* Collier, -lust one question. 
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Mr* Franzen, section (c) of the legislation provides that action shall 
1 m> brought by a complainant and Hied with the Commission wit I tin 
3 years from flic time the cause of action accrues. Do you think the 
3-year provision in this section is a good and reasonable provision? 
Should it bp less or should it be extended beyond the 3 years? 

AI r . F ha n zex . In my op i ni on, 3 yen rs w on I d be so flic i en t. 

Air. Ooiaieil AVoukl this not possibly open the door to a shipper 
accumubiting a record of overcharges against one particular earner, 
and at the end of these 3 years, then go in and file a singular action 
for the accumulated damages over this 3-year period, might not that 
open the door to——* 

Air. Franzen. The provision you are talking about is the one dealing 
with overcharges and not the reparation with respect to damages on 
unreasonable rates. And that provision calls for a 2-year statute* 

Air* Collier. The recovery of overcharges is the 3-year provision. 

Air* Franzen* That is already in the act* That is not a change* 

Air* Collier. And to your knowledge there has been no common 
practice of accumulating damages for this period of time and then 
coming in later and filing a complaint at the end of 3 years? 

Mr. Franzen, I am not aware of this having taken place* This 
3-year statute on overcharges, of course, is not applicable with other 
types of transportation, railroad transportation, for example, and up 
until some years ago there was a lack of uniformity even with respect 
to that statute* 

Mr. Collier* Thank you very much, sir. That is all I have. 

Mr. Devine. No questions, Ai r* Chairman* 

Mr. Friedel* Thank you very much* 

Air* II, O* Mathews, vice president in charge of transportation for 
Armour & Co* 

Since lie is not here, the statement will be included in the record* 

(The statement follows:) 

Statement or U. O. .Mathews or Arm or it fc Co., ix Support of Bill H*R. 5596 

My name is H. O. Mathews. I am vice president in charge of transportation 
for Armour & Co., Chicago* III. 

I am active In transportation circles and among other tilings, am chairman of 
the legislative committee of the National Industrial Traffic League and a 
director of the Private Truck Council. 

Armour & Co** a Delaware corporation is primarily Identified a a being a meat- 
packer although mir business is not thus limited. We are a major factor In the 
fertiliser and chemical Held and also are very active in the dairy product and 
pharmaceutical lines. Armour is a very large shipper of various items and 
distributes our products on a nationwide basis. We are a large user of railroad 
service as well ns common motor carrier service. 

I have witnessed the growth of the motor carrier Industry, I recall when 
motor carriers were used primarily for the short-haul business including the 
transportation of perishable products. However, this situation no longer exists. 
Long-distance motor transportation is a vital part of our overall distribution* 
For example, almost all of the meats and packinghouse products shipped by 
Armour from its midwestern plants to the west const Is via refrigerated motor 
carrier. It is not uncommon for us to ship from coast to coast via truck. Many 
of the motor carriers used by us are multimlliion dollar organizations* 

Armour uses all types Of common carriers and their operating authority is 
dissimilar. We use many specialized carriers of refrigerated or liquid com¬ 
modities including the general commodity carriers. Some are authorized to 
transport products from one or a few origins only to all points and places in 
the entire States, With others the reverse is true* and their authority applies 
from points and places in several States to only a few points of destination. 
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Numerous other types of operating authorities exist with differing rate ap¬ 
plies tkms and rate philosophies. It Is not unusual to have rates established to 
large destinations with no comparable or properly related treatment given to 
the so-called intermediate points. Nor Is it unique to find the competing pro¬ 
ducing origins not properly related ratewi&e on like shipments to same destina- 
tions via the same carriers. 

Notwithstanding the importance of the motor carrier industry and the sole 
standal amount of products they transjiort particularly for our company, 1 am 
advised by counsel that under the existing law no recovery may be made of 
any charges paid by Armour if such charges represent those which were duly 
filed in a tariff with the Interstate Commerce Commission and permitted to be¬ 
come effective. This is true even if such charges were clearly unreasonable, prej¬ 
udicial or otherwise unlawful. Even if the motor carrier or carriers Involved 
in a particular situation would admit that the charges collected on past ship¬ 
ments were unlawful* there is nothing we or they can do about it. As a matter 
of fact; they use the present law as a shield in many cases to cover up the 
Irregularities existing in their rate structures. 

It is quite true that the rates for the future may be prescribed by the Inter¬ 
state Commerce Commission, but past unlawful charges that were paid to 
the carriers in accordance with applicable tariffs and the damages resulting 
therefrom, are “immune" under the present law. Furthermore, the existing law 
is very ineffective in only providing for future rate treatment and sidestepping 
all lawful obligations for the past. It provides no “deterrent factor," To secure 
rates for the future is time consuming and very cumbersome. Normal judicial 
process at a minimum requires several months* Hum, 

Let me demonstrate the present state of affairs by reference to a very extreme 
situation of which I have personal knowledge* Not too long ago, a specialized 
motor carrier published a supplement to its tariff. Among other things, a re¬ 
vised stopoff in transit rule was published. The normal charges for rliis service 
range from $10 to $15 depending upon the particular carrier. In this case the 
charge for each stop was intended to he $10. The printer* however, inadvert¬ 
ently printed $10*000 in lieu of $10. All concerned including the carrier did 
not detect this error and the tariff was filed with the Interstate Commerce 
Commission. Fortunately our rate people detected this error before the effective 
date of the supplement ami called this to the attention of the carrier who im- 
medlately requested and received special permission to cancel same and re¬ 
publish on the correct basis. 

The point is. however, that if this supplement would have been allowed to 
become effective, the only applicable charge for each stopoff in transit would 
have been $10,000. The carrier admitted the legal dilemma and announced 
that it had no Intention of collecting any such nn exorbitant figure. However, 
under the law be would lie obligated to look to us for these charges. The 
present law not only condones Its collection hut also insists that the publisher! 
charges be collected in the first instance. After Armour paid such high costs, 
there is no legal process by which the carrier could return same to ns. 

Armour takes no position with reflect to the proposal insofar as It applies 
to freight forwarders because our use of this mode of transportation is extremely 
limited. This is not true, however, with respect to common motor carriers and 
we vigorously urge that this hill be adopted to provide safeguards to the shipper 
when carriers (motor common carriers) which represent large industries do 
or omit to do unlawful acts as declared by statute. The safeguards we ask are 
not dissimilar from those existing in the regulations of the railroads, and it is 
my personal opinion that they are long overdue in the regulation of the motor 
carrier industry. 

Mr. Friedel. Mr. Giles Morrow, Freight Forwarders Institute. 

STATEMENT OF GILES MORROW* GENERAL COUNSEL* FREIGHT 
FORWARDERS INSTITUTE 

Mr. Morrow. Mr* Chairman, I do not have a prepared statement, 
I have given the clerk copies of a memorandum to which I will make 
some reference, and I respectfully request that if be incorporated in 
the record fit the close of my testimony. 
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Mr. F riedel. Without objection it will lie included in the record, 

Mr. Morrow, My mime is Giles Morrow, I am general counsel 
of the Freight Forwarders Institute with offices in the Continental 
Building at 1012 14th Street N W„ Washmgton ; IXC. 

The institute is the National Trade Association of Freight For¬ 
warder subject to regulation under part IV of the Interstate Com¬ 
merce Act, 

I also am assistant general counsel of the VS, Freight Co. which, 
through various subsidiaries, conducts freight forwarding operat ions 
in all of the 50 States of the l <nion, and in most of the foreign nations 
of the free world. 

As the first wit ness opposing this bill, 1 feel somewhat overwhelmed 
by the number and brilliance of the proponents. It is not, however, 
an unusual role for me. 

This identical kind of legislat ion has been lie fore the Congress off 
and on for many years. It invariably has been rejected. I have found 
on checking my records that apparently the first time I appeared be- 
for this committee in opposition to a provision for separations in 
part IV of the act was in 1947, 14 years ago. At that time 1 did a 
great deal of research on the entire subject, and anyone who is in¬ 
terested in studying the background of reparations as they have been 
applied in the past will find it interesting to refer to the hearings on 
H,R 2824 and ILK 2205 conducted by the House Committee on In¬ 
terstate and Foreign Commerce in March of 1047, 

Again, in 1040, when the overcharge provisions were written into 
parts XI and IV of the act—the present sections which this bill would 
amend—this committee had identical legislation, that is, it had a hilt 
before it exactly the same as the current bill. 

After hearings, this committee incorporated in parts 31 and IV the 
overcharge provisions, the time limitations on suits for overcharges or 
undercharges, but in reporting the bill it struck out the reparations 
provision, and this is what the committee said: 

This committee bold hearings on H.R. 232*4. and on the basis of the testimony 
given at the hearings decided that it did not favor at this time legislation 
making reparations provisions applicable to common carriers by motor vehicle 
and to freight forwarders. 

Now I realize that something new has been added, and a great deal 
has been said about the TJJf.E, decision, TJJLE, hw v. United 
States, reported at 859 U.S, 464. But the Supreme Court—and in¬ 
cidentally, I agree with the minority of the Court—the minority does 
quote some testimony of mine in support of its position—but never¬ 
theless, the majority prevails, and the majority of (he Court did con¬ 
sider (he various statements that are being made here in support of 
this bill, 

I would like to read just briefly from what the Supreme Court said 
in the T.ULE, decision, I am quoting: 

Finally, it is contended that denial of it remedy to the shipper who has paid 
unreasonable rates is to sanction Injustice. 

There is a footnote No, 19 at this point. The footnote refers to 
an article by Professor Jaffe in the University of Pennsylvania Law 
Review. Professor Jaffe was commenting on ihc Bell Potato Chip 
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doctrine which has already been discussed here a good deal, and it is 
about that that he says in the footnote: 

It is, be sure, doubtful that reparations in such a ease serve a useful func¬ 
tion. Bates are under continuous scrutiny. Administrative condemnation im¬ 
plies new circumstances or new understanding rather than serious past in¬ 
justice. And as Mr. Justice Jackson observes in the Montana-Dakota case, the 
overcharge has usually been passed along by the one who paid it to some undis¬ 
coverable and unreimbursable consumer. 

Now, going back to the quotation directly from the Court’s de¬ 
cision : 

The fact that daring the 24-year history of the Motor Carrier Act shippers 
have sought to secure adjudications in the ICC as to the reasonableness of past 
rates on only a handful of occasions, despite the Commission's invitation to 
shippers to pursue that course In the tine of cases culminating in Bell Potato 
Chip, supra, strongly suggests that few occasions have arisen where the appli¬ 
cations of tiled rates has aggrieved shippers by motor carrier. 

I might say that so far I know, in my 21-year tenure with the 
fmight forwarders only t wo such cases have been brought to our at¬ 
tention. 

Going back to the Court’s opinion; 

Furthermore, this contention overlooks the fact that Congress has In the Motor 
Carrier Act apparently sought to strike n balance between the interests of the 
shipper and those of the carrier, and that the statute cut significantly into pre¬ 
existing rights of the carrier to set his own rates and put them into Immediate 
effect, at least so long as they were within the “zone of reasonableness/' Under 
the act a trucker can raise its rates only on 30 days' prior notice, anti the ICC may, 
on its own Initiative or on complaint, suspend the effectiveness of the proposed: 
rate for an additional 7 mouths while its reasonableness is scrutinized. 

Even if the new rate is eventually determined to he reasonable, the carrier 
conceded I y has no avenue whereby to collect the Increment of that rate over 
the previous one for the notice or suspension period. Thus although under the 
statutory scheme it is possible that a shipper will for a time he forced to pay 
a rate which he has challenged anil which is eventually determined to lie un¬ 
reasonable as to the future, as when the suspension period expires before the 
ICO lias acted on the challenge, it is ordinarily the rarrler, rather than the 
shipper, which is made to suffer by any period of administrative “lag,” 

I think that is a pretty good answer to the charge that it is in¬ 
equitable to deprive snippers of a remedy. 

We any that insofar as H.R. 5590 applies to freight forwarders, it 
is unnecessary because it is not based on any demonstrated public 
need; neither the Interstate Commerce Commission nor any shipper 
who has appeared here has indicated by any factual evidence any 
real need. 

The Interstate Commerce Commission the first time it recommended 
a reparations provision for part IV in 1955 said substantially what 
Commissioner Hutchinson said here on the stand the other day; 
namely, it seems logical and desirable to have all four parts of the act 
uniform. Now, in its 74th annual report which recommended this 
legislation, the Commission said this with regard to reparations as 
applied to forwarders: 

Although our experience under part IV hns not shown i he need to be ns press¬ 
ing wiih respect to freight forwarders, it seems desirable and logical to have 
the four parts of the act uniform Id this respect. 

I suggest that not only has the need not been shown to be pressing, 
it has not been shown to be present. No instance at all lias been cited 
why it is necessary in part IV. If uniformity is desirable, 1 suggest 
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that the way to achieve uniformity is to remove reparations from parts 
I and III of the act. That is what the Interstate Commerce Commis¬ 
sion for many years recommended to the Congress as set forth speci¬ 
fically in the memorandum that I have handed up to the bench. 

As has been indicated in what I read from the Supreme Court de¬ 
cision in t he TJ.M*E, case, increased rates filed by any carrier can only 
become effective after 30 days' notice to the public* The shipper has 
a right to protest any of those rates, and if he can make out even a 
prima facie case they will be suspended for a period of 7 months. 
After the rates become effective the shipper has a right to bring a 
formal complaint and have the reasonableness of the rates tested for 
the future. We simply say that he should not have a right to have 
the rate tested for its reasonableness in the past. 

I would just like to show you how competition does regulate rates 
today. In the 74th annual report of the Commission for the year 
I960 filed with the Congress, there is a section on page 40 dealing with 
suspensions. If says that a total of 4,252 rate adjustments involving 
changes in tariffs or schedules of rail, motor, freight forwarder, and 
express carriers were disposed of by the Board or Division 2 of the 
Commission. Practically all of the adjustment had been protested. 
Of the total, 127 represented increases, ‘5,478 reductions, and 105 both 
increases and reductions. 

Now, what, does that mean? An insignificant fraction of all the 
rates protested and suspended represents increases today. So the fight 
is over reductions. There were nearly 4,000 reductions suspended last 
year as against 127 increases. So the competition adequately protects 
the shipper today. 

Now, there is a special circumstance involving freight forwarders 
which would make this kind of legislation work a severe hardship in 
our case. 

The freight forwarders handle a great many small shipments. In 
the year 11X50, according to ICC figures, the industry handled approxi¬ 
mately 25 million shipments with an average weight of 328 pounds. 

Now, we do not fear any reasonable method of obtaining redress by 
the shipper against truly unreasonable rates that we might charge; we 
never had any trouble under the old Bell Potato Chip doctrine. But 
under this so-called easy method, where experience in the past indicates 
that a great many claim sharks will spring up, with that great number 
of shipments which our industry handles compared to the total volume 
of its business, we would b© literally swamped with claims, we fear, 
and we think that in many eases we would be lwtter off to pay the 
claim ns a tribute rather than to defend it, even before the Interstate 
(Commerce Commission. 

1 would like to point out, too, that the way this reparations provi¬ 
sion has worked in the past, has not been according to t he ordinary law 
of damages. In the ease of an alleged unreasonable rate, as the 
courts have interpreted the reparations clause in part l. which is 
identical to that provided by the bill, the shipper never has had to 
prove that he suffered any actual injury in a pecuniary way at all. 

All he has to do is to prove that the rate is unlawful in some respect. 

Now, it always has been held that an unlawful rate is a public 
wrong, but that does not necessarily indicate that private injury flows 
from public wrong Nonetheless that is the way it has worked. The 
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Commission deplored that situation for many yearn And if yon read 
the memorandum I sent up you will understand why. 

1 think one of the most cogent examples of how the provision for 
reparations has worked inequitably against t he carriers is the case of 
Adams v. Mill*) reported at 286 V.S, 397. In that ruse the Supreme 
Court awarded reparations on rates for the movement of livestock, and 
it awarded the reparations to the commission merchants in Chicago 
who had received the livestock shipments from the growers in Texas, 
had sold the livestock, paid the freight charges, and immediately de¬ 
ducted the freight charges from what they sent back to the shipper. 
In other words, they got their commission, but because they paid the 
freight charges in the first, instance they brought a complaint before 
the Commission, and the rates were found unreasonable* 

The commission merchants collected the reparations. And that is 
the way it always has worked. It is not a question of proving injury, 
it is simply the doctrine of the first step, proving the rate unreasonable, 
and then collecting. 

Now, we do not I hitik that is right* 

And while I think that we have submitted convincing proof tlmt 
there is no need for this kind of a provision in part IV of the act— 
the motor carriers will speak for themselves—if it is nevertheless found 
by your committee necessary or desirable to provide some type of re¬ 
parations, I think we at least ought to cure this situation of which the 
Commission complained* 

I yet me just lead a provision from this memorandum I have sent up. 
On page 5 the Commission says: 

The fact suggested by the court in the DarmU-Tn either case* that in the encl the 
public probably pnys the damages in most cases of compensated torts and that 
the ultimate consumer who may have been actually damaged by the unreason¬ 
able charge cannot recover, appears to be an in sufficient reason upon principle 
why the shipper, who eventually has not been damaged, should be allowed to 
recover. The exaction of an unreasonable charge by a carrier is a public wrong; 
but there is a dear distinction between a public wrong and private damages. 

Turning over to the very last paragraph of the same memorandum, 
the Commission said: 

The law might well affirmatively recognize that private damages do not nec¬ 
essarily follow a violation of the act; and provide that sections 8, 9, and 16 of 
the act shall be construed to mean that no person is entitled to reparation 
except to the extent that he shows that he bus suffered damage, 

I will not continue with the reading. But I would like at this time 
to hand up to the bench if 1 may a brief amendment to one sect ion of 
this lull which would do exactly what the Commission there recom¬ 
mended. We still oppose it, I think there is no necessity for the bill* 
But if we must have reparations, let us require that they be paid only 
on proof of damage. And the only new language is the italicized por¬ 
tion, This would amend subsection (d) beginning on line 20 of page 8 
of the bill and riming through line 2 of page 9 of the bill. There is 
a comparable provision with regard to motor carriers, but I am dealing 
only with the part with respect to freight forwarders. And I think 
Congress would want to add this requirement: 

If, after bearing mi a complaint* the Commission fdinll determine that any 
party complainant is entitled to an award of damages under the provisions of 
this part for a violation thereof by any freight forwanlvr, the Commission shall 
make an order directing the freight forwarder to pay to the complainant the 
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sum to wbIt'li he Ls entitled on or before a day named: Provided, That if the 
award in hit Ant ott the enaction of a rate found to be unlawful under section* 40 $ 
of thin part the sum ordered to be pa hi shall be limited to the amount of pecuniary 
lax* actually suffered by complainant, as Motor by competent proof: amt dam- 
af/es shall not be presumed to result from the payment of a rate found to be 
unlawful but the burden shall be upon complainant to show the actual amount 
by which he suffered and ultimately bore pecuniary loss. (Italicized portion 
indicates addition.] 

If, as I say, it is decided that we shall have a provision for repara- 
turns, I think it is only reasonable and fair that the carriers he required 
to pay damages only where t here is actual proof of any, 

Mr. Friedel. Very fine, Mr. Morrow. 

Did 1 understand you to say that you had only two cases for repara¬ 
tions—the freight forwarders? 

Mr. Morrow, Ves, sir. Under the doctrine that prevailed prior to 
the l J,MJt\ decision whereby the shipper could tile suit in court and 
then goto the Commission and ask the Commission to make a determi¬ 
nation of reasonableness, 1 find two cases under part 4 where the 
shipper did that, and in each case the Commission found there had 
not been unreasonableness, and the matter was ended without a verdict 
for the complainant. 

Mr. ERiEUEL. Do you think you could explain for the record what is 
the legal rate and then the lawful rate? 

Mr. Morrow. Yes. sir; I think it was explained accurately yester¬ 
day. All rates on file with the Interstate Commerce Commission, as 
soon as they tire accented by (lie Commission, are legal rates. They 
are. established according to the law, and, therefore, are legal rates. 

I he rate might he unlawful because it might violate some other part 
of the act. The unlawfulness might be the latent—might not be 
determined until somebody brings a complaint and says, u This legal 
rate that is on file nevertheless violates some other provision of the 
act and, therefore, is unlawful.” Whereupon, the Commission, if it 
so found, would declare the rate to l>e unlawful and it would be can¬ 
celed, and it would cease to be eit her legal or lawful at that point, 

Mr. Fiukhel. Mr. Staggers, any questions? 

Mr. Staggers. I would like to know if you have any estimates of 
what the hill would mean to you or to your group in dollars and cents. 
Could you in any way estimate that? 

Mr. Morrow, No, sir; I could not. 

As I tried to indicate, I think its primary cost to us would be its 
nuisance value. The Commission in a great many of its reports 
pointed out (hat there were a great many claims people, culled by some 
claims sharks, who under the easy method of filing reparations claims, 
on a 50-aO basis, at one time caused the Commission a great deal of 
concern, and almost bogged down its work. 

Huf then in 1032 we had a decision by the Supreme Court in what is 
called the Arizona Grocery case. It is cited in this memorandum 
somewhere. 

In that ease* the Supreme Court said to the Commission: 

Vim may not make an award of reparations against a ratp which you yourself 
have Used in the past- 

Hull is, in this case the Commission at one time prescribed a maxi¬ 
mum reasonable rate for the railroads. They said, “Within this zone 
of reasonableness your rate will he all right,* and the railroads estab¬ 
lished a rate within that zone of reasonableness. 
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At. a later date, a shipper brought a complaint and the Commission 
awarded reparations saying it was mistaken in the first instance. The 
court said: 

You can't do that If you prescribe a rate you are acting in a legislative 
capacity and lixiug the rate for tile future, and you can’t inter change your 
mind aiid then award reparations on it. 

So that made reparations cases under part 1 almost dry up. Me 

don’t have very many. ,, _ „ , • 

The Commission lias in large measure prescribed or faxed maximum 

reasonable rates for railroads. . 

They have not fixed maximum reasonable rates for motor carriers 
or freight forwarders so that we would be subject to the same bad 
practices, we think, which prevailed under part 1, up until about 
when the A rOsona Grocery case was decided. . - 

So it would have a great nuisance value. M e think we can del end 
the reasonableness of our rates, as we have in the past, but we would 
have to defend a great many of these claims—and we have no way ot 
knowing the extent to which they would be filed, but we think it 
would cause us a great, deal of concern and money. 

Mr. Fbiedel. Mr. Collier? . . c . 

Mr. Ooixnm. Mr. Morrow, are you familiar with the specific in¬ 
stance cited yesterday in the testimony of the General Accounting 
Office on the shipment, of aluminum tanks that went from Mira Ixmia, 

Calif., to Walker Air Force Base? x , ... ... oti , T 

Mr. Morrow. No, sir; I regret to say I am not familiar with any 

of those illustrations they cited. _ . . . . , iti 

Mr Collier. In this particular instance, this shipment imohed an 
overcharge of about $1,333 which the Government paid. And it is 
perhaps rather unfair to ask you this question since you are not 
familiar with the document that was put in our hands Butafiaam- 
intv this document is entirely correct, do you think that the Govern 
ment and the taxpayers would lie entitled to protection for an award 
of reparations in a case like this? ,, , 

Mr. Morrow. Well, it. is very difficult to say ‘No to that queshom 
I would like to point this out. preliminarily. The shippmg ofTLCers 
of the Government do have a duty to find the best, and cheapest way. 

Secondly, thev have a right under section 22 to make contract rates 
with all types of carriers, and they largely do that. r 

In my experience in the forwarding industry, nearly all Govern¬ 
ment traffic moves on a special contract rate, al ways less I lian t « 1 
itshed iariff rate. So that here there was very bad judgment on some 

'“j&.O.r n*—getting right ten to the quest,ion, my «ugge.M 

amendment would certainly authorize reparations in ttotc^ be- 
cause there would be no question but that the Government bore 
charges : it has nobody to pass along its unreasonable charges to. It 

01 So thafcif instances such as this should persuade you tfiat repara¬ 
tions are necessary, then T suggest the amendment I have handed \. 

Mr. Frieder. Mr. Jarman ? , ,, . 

All-. Jarman. Do you feel that there should lie uniformity of reg¬ 
ulations as to all forms of common carriers? 
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Mr. Morrow. Xot necessarily. I think that there should 1)© sub¬ 
stantial uniformity, but if there are differences in circumstances and 
conditions with respect to two industries, I don't think there should 
necessarily be uniformity. 

There are many instances in the law where there is not uniformity. 

Mr. Jarman. Well, on the particular question we have before us 
in this legislation, do you think that there should lie uniformity as 
affecting railroads and t ruckers and the other forms of transportation ? 

Mr. Morrow. Yes, sir. I would think that whatever is done here 
should be done also with respect to part 1 of the act. I have tried to 
point out that the passage of this bill will not necessarily achieve uni¬ 
formity, because there are differences in the industries. We handle 
many small shipments, and so do the motor carriers, and we are not 
in either case protected by the Arizona Grocery case doctrine, be¬ 
cause the Commission hasn't fixed the majority of our rates. 

But I do think there should be uniformity in fact, not necessarily 
uniformity in form, and if any thing should t)e done, I think it should 
be done under part 1 and part 3. And I think it is wise at this time 
to examine the whole question de novo, and if reparations as applied 
in the past are no longer necessary, I think they should be stricken 
from all parts of the act. 

Mr. Jarman. In one statement this morning it has l>een said, re¬ 
ferring to reparations, that there is no doubt that such a provision 
can be an effective deterrent against excessive rates. 

Do you agree with that t 

Mr. Morrow. In today’s highly competitive system, I don't see how 
it can have very much effect against excessive rates. We make our 
rates today very generally based on, I guess you can call it what the 
traffic will bear, but what the traffic will bear is increasingly what the 
shipper can buy the transportation for in some other market or what 
it will cost him to supply his own trucks. That is another choice 
that the shipper has used increasingly* 

And those figures that I cited about the suspensions, 4,000 decreases 
as against 1*27 increases in a year’s time, indicate to me that the com¬ 
petition is controlling the excessive rates today. 

Mr. Jarman. That is all, Mr. Chairman. 

Mr. Friedel. Mr. Devine? 

Mr. Devine. Mr. Morrow, I believe you are the first witness who 
has testified in opposition to this proposed legislation. Do you know 
of others that are opposed? 

Mr. Morrow. Yes, sir; Mr. Fort who will follow me for American 
Trucking Association, will indicate the op|M>sition of that organiza¬ 
tion, which represents all of the truck lines of the country. 

In other words, the two affected industries, forwarders and motor 
carriers, are opposed to the bill. 

Mr. Devine. That is all. 

Thank you. 

Mr. Friedel. Thank you very much, Mr. Morrow. 
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(The memorandum submitted by Mr. Morrow and suggested 
amendment follow:) 

Memorandum by Giles Morrow, General Counsel, Freight Forwarders 
Institute. Regarding Bill H.R. 55! hi 

(Note— In its 33d annual rejMirt to Congress, for the year 1019, the Inter¬ 
state Commerce Commission thoroughly reviewed the history and interpretation 
of the reparations provisions of part I of the act. By that report the Com¬ 
mission recommended to Congress that the reparations provisions be revised 
so as to provide that no person should »>e entitled to reparation except to the 
extent that he shows damage. In its 1920 and 19Q0 reports the Commission 
re] tea ted this recommendation. Although the Commission has since changed its 
point of view, its earlier recommendations are both interesting and pertinent 
to the situation today. Accordingly, the recommendations from the 33d annual 
rejsirl are reproduced below.—Giles Morrow.) 

REPARATION 

in our 30th annual report to Congress, in December 1910, we said: 

**In connection with the question of reparation on account of an unreasonable 
rate charged it should he borne in mind that the standard of reasonableness 
under our act is not a definite fixed standard. That is to say, whether a certain 
rate is reasonable or not often cannot be known by the carrier until the Com¬ 
mission has passed ujx>n it. Now, in seeking reparation on account of an un¬ 
reasonable rate, complainants frequently invoke the common law in support 
of their claims, hut we have been referred to no common law case where the 
standard exceeded by the carrier was not a fixed definite standard which the 
carrier knew and was bound to observe. The act contemplates that we shall 
find rates reasonable or unreasonable according to whether, in our opinion, the 
rate hears a proi>er relation to the service rendered. But this is preeminently 
a question u|M>n whieh opinions of the Commission and of the carriers may 
differ, and the act contemplates an original exercise of the carriers* judgment.** 

We also pointed out that as its awards and reparation are only prima facie 
evidence in the court and as they must be enforced in the courts, if not paid by 
the carrier, the rights of a shipi»er might be sufficiently protected by amending 
the law so as to /i/arc the power to award reparation exclusively with the 
courts. 

The Supreme C’ourt has since dealt with the rights of shippers to re|>aration 
where the rates are found to 1 n» unreasonable in Southern Pacific Co. v. Darnell - 
Tavmer Lumber Co., 243 U.S. 531. The defense of the carriers in that case was 
that the complainant was not damaged and that It had In fact passed the un¬ 
reasonable charge along to the consumer in the price of his goods. As to this 
the court said : 

"The general tendency of the law. in regard to damages at least, is not to go 
beyond the first step. As it does not attribute remote consequences to a defend¬ 
ant so it holds him liable if proxinmtelv the plaint iff has suffered a loss. The 
plaintifTs suffered losses to the amount of the verdict when they paid. Their 
claim occurred at once in the theory of the law and it does not inquire into later 
events. • • * If it l>e said that the whole transaction is one from a business 
point of view, it is enough to reply that the unity in this case is not sufficient to 
eutitle the purchaser to recover, any more than the ultimate consumer who in 
turn paid an increased pri<*e. He has no privity with the carrier. • • • The 
carrier ought not to l»e allowed to retain Ins illegal profit, and the only one who 
can take it from him is the one that alone was in relation with him, and from 
whom the carrier took the sum. * * • Behind the technical mode of statement 
is the consideration well emphasized by the Interstate Commerce Commission, 
of the endlessness and futility of the effort to follow every transaction to its ulti¬ 
mate result. 13 I.C.C. GKO. Probably in tlie end the public pays the damages in 
most cases of compensated torts. 

"The cases like Pennsylvania R.R. Co. v. International Coal Mining Co., 239 
r.S. 1*4. where a party that has paid only the reasonable rate sues upon a dis¬ 
crimination because some other has paid less, are not like the present. There 
the damage depends upon remoter considerations. But here the plaintifTs have 
paid cash out of pocket that should not have l>eeii required of them, and there 
is no question as to the amount of the proximate loss. See Meeker v. Indiigh 
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Valley RJl, Go., 230 U.S. 412. 420, Mill# v. Lehigh Valley R-.R. Co,. 238 U.S, 473," 
Under the act to regulate commerce then* lire three principal public wrongs: 
(o) To exact an unreasonable rate is unlawful under section 1; (&) to unjustly 
discriminate is unlawful under section 2; (c) to practice undue preference or 
undue prejudice is unlawful under section 3. Section 8 of this act provides 
that the carrier— 

* * shall be liable to the person or persons injured thereby for the full 
amount of damages sustained in consequence of any such violation of the pro¬ 
visions of this act * * *** 

Section MS provides: 

“That if, after hearing on a complaint made as provided In section 13 of ibis 
act, the Commission shall determine that any party complainant is entitled to 
mi award of damages under the provisions of this act for a violation thereof, the 
Commission shall make an order directing the carrier to pay to the complainant 
the sum to which he Is entitled on or before a day named." 

Section 9 gives the persons claiming to be damaged the right to file his suit 
for the damages in a court These provisions empower us and the courts to 
award damages growing out of violations of the act* 

That damuffes in a pecuniary sense mast he proven upon an allegation of unjust 
iliscriminutitm or undue preference under function 2 and 3 of the art. and that no 
mieh proof 4 required upon an allegation of unreasonableness under section 1 
of the act allows the eause* character, and measure of the wrong rather than the 
proof of injury to determine whether damages should he awarded. That is to 
say, damages are presumed hy the payment of an unreasonable charge, and the 
measure of damage h a question of lair instead of a question of fuel. The stat¬ 
ute does not fix the measure of damages to be the difference between a reason¬ 
able and an unreasonable rate, as a mill ter of law or otherwise, 211 Peel- 810. 
On the contrary. It was decided in L. <f A 7 , v, Ohio Valley Tie Co,. 242 U.S. 277, 
that the damage resulting from the payment of unreasonable rates might be the 
difference lietween the rates or it might lie the damage to the complainant's 
business “following as n remoter result of the same cause**; and that the hitter 
“must lie taken to have been considered In the award of the Commission and 
compensated when that award was paid.** 

We have often said that there is no presumption of damage under the act, 
and that the distinction is plain between a carrier’s unlawful act and the ship- 
Tier's right to damage, if any. caused thereby. Oregon Fruit Co, v, ft. P. Co. t 
m X.C.C, 719. 

The distinction tie tween the rule of damage of the International Coal case in 
resixn-t to the discriminatory rates and the rule of damage in the Barnett- 
Tavnzer case in respect to unreasonable rates Is apparently based upon what is 
said to be the common law principle that an unreasonable charge Is equivalent 
to an “extortion” or “overcharge.** Rut there appears to be no real analogy 
between an action to recover an extortion or overcharge at common law and an 
action to recover an unreasonable charge under the act to regulate commerce. 
The common law action is more nearly analogous to an action to recover a 
charge over and above the published rate. At common law the overcharge was 
often fa fact an extortion. But the exaction of a published charge which is 
legal under the statute, and which is afterward found to he unreasonable. Is 
in no pmper sense an extortion, inasmuch as the law itself requires the payment 
of the published rate or charge. In publishing rates in the first Instance car¬ 
riers have no way of knowing that a regulating commission will subsequently 
find a particular rate to lie unreasonable. It is understood that common law 
cases were rare ami were usually based upon a breach of contract, i.e., where 
the carrier forced the shipper to pay a rate or price that exceeded the contract 
rate or price and was thereby guilty of extortion. 

In Anadarko Cotton Oil Co. v. A. 7\ if ft. F. Ry, Co., 20 I.C.C, 43. cited by the 
Supreme Court tn Raer v. IK rf R. f/,, 233 U.S. 470, we said : 

“A rate reasonable in view of the circumstances and conditions when it is 
established may, in the course of time, become an reasonable by virtue of changed 
circumstances and conditions. It is manifestly Impracticable for the carriers 
and the Com mission in such a case to determine at what exact time in the 
gradual process of changes a rate becomes unreasonable. It follows that The 
Commission is not justified in awarding damages in any case except on a basis 
as certain and definite in law and in facts as is essential to the support of a 
final judgment or decree requiring the payment of a definite sum of money by 
one party to another.** 


71703— SI--6 
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The fact suggested by the court in the DameU-Taenzer case, that in the end the 
public probably pays the damages in most cases of compensated torts and that 
the ultimate consumer who may have been actually damaged by the unreasonable 
charge cannot recover, apiiears to be an insufficient reason upon principle why 
the shipj»er, who eventually has not been damaged, should be allowed to re¬ 
cover. The exaction of an unreasonable charge by a carrier is a public wrong; 
but there is a clear distinction between a public wrong and private damages. 
International Coal case. If the law provided that no recovery shall be allowed 
for any violation of the act unless the party claiming reparation can show that 
he suffered pecuniary loss or damage, it would probably result that in some cases 
Hie damages could not be proved and the unreasonable charge would be retained 
by the carrier. If it is* felt that it would be against public i>olicy to j>ermit 
curriers to retain charges found to be unreasonable, it would seem preferable 
that the carrier be required to pay the unreasonable charge into the Public Treas- 
ury than to continue the jK>liey which permits a private individual who has not 
really suffered damage to recover. 

Incidentally, the law now l^rmits carriers to retain certain unreasonable 
charges. Where rates are found to he unreasonable reparation is awarded only 
to parties claiming it within the statutory iieriod. The unreasonable charges 
exacted from others are retained by the <*arrier. And as already tainted out, 
an unreasonable rate under existing conditions is in the last analysis it matter 
of judgment, and in a legal sense is not generally an extortion. If the amendment 
suggested by us in 1910 were adopted, provisions should Ik* made to the effect 
that reparation for unreasonable rates or charges should be awarded in the 
courts only ujam finding by the Commission that such rates or charges were 
unreasonable as of a particular time and during a particular i>eriod. Other¬ 
wise. different courts might reach different conclusions as to the amount of the 
reparation, and the results would Ik* unfortunate. 

The law might well affirmatively recognize that private damages do not 
necessarily follow a violation of the act: and provide that sections 8, 9, and 16 
of the net shall he construed tit wean that no person is entitled to reparation 
except to the extent that he shows that he has suffered damage. The close 
analogy between a relatively unreasonable or unjust rate and an unjustly dis¬ 
criminatory or unduly prejudicial rate, and the difficulty of determining just 
when a rate l>e<*omes unreasonable or that it is unreasonable per se, suggests that 
the law should provide that if a rate is found to Ik* unreasonable the rule of 
damages laid down in the International- Coal case should control. 

What is said liereiu is not intended to relate to discriminations knowingly 
planned or practiced which may be the subject of prosecutions before the courts. 

[Emphasis added.] 

Mr. Friedel. Mr. Fort ? 

Mr. Staggers (presiding). You may proceed. 

STATEMENT OF JAMES F. FORT, COUNSEL-PUBLIC AFFAIRS, 
AMERICAN TRUCKING ASSOCIATIONS, INC. 

Mr. Fort. Mr. Chairman and gentlemen of the subcommittee, mv 
name is James F. Fort. I am counsel-public affairs of the American 
Trucking Associations, Inc., with offices at 1616 P Street, XW., Wash¬ 
ington, F).C. The American Trucking Associations, Inc., as most of 
you know, is the national trade association of the truck industry 
representing all types of trucking, both private and for hire. 

My appearance today is in opposit ion to I LK. 5596. 

The American Trucking Association's opposition to a reparations 
provision in part II of the Interstate Commerce Act is not new. W e 
have opjHised such a provision many times l>efore this committee and 
l>efore the Senate. However, developments, particularly insofar as 
certain court decisions are concerned, have made the issue more acute, 
at least in the eves of the proponents of this legislation. These devel¬ 
opments necessitate at least a brief reference to some historical 
background. 
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As t lie committee knows, the railroads, under part I of the Act, have 
had a reparations provision for many years. At the t ime our industry 
lirst came under Federal regulation in 1935, the Congress decided 
against the imposition of a reparations provision. However, some 
years ago, following the so-called Bell Potato Chip case, a procedure 
was established under which there existed a form of reparations for 
the motor carrier industry. Under the so-called Bell Potato Chip 
doctrine a shipper could bring suit in Federal court alleging the past 
unreasonableness of an existing motor carrier rate. The court would 
suspend the proceeding and say to the shipper, 44 go to tile Interstate 
Commerce Commission and get a rulbig on t his rate/ 1 

The Commission would then pass upon the rate and it the shipper 
received a favorable ruling he would take this back to the court and the 
court would then order the motor carrier to pay back to the shipper 
that part of his rate held to be unreasonable. _ 

Then in 1959 came the Supreme Court decision m the IJ.MJu 
case and t he Davidson case. The Court held that the Interstate Com¬ 
merce Act gave the Commission no authority to pass upon the past 
unreasonableness of a motor carrier rate. And so we have no repara¬ 
tions-type procedure applying to motor carriers today. 

Let’s face this issue squarely. There is no need to have such a pro¬ 
vision now and we ask this committee not to visit such an unhealthy 
situation on the trucking industry. „ 

The fact that there exist reparations provisions in the Interstate 
Commerce Act applicable to railroads and water carriers is no reason 
for the imposition of a similar provision in part 11. We favor equality 
of regulation. This does not mean, however, that all things that apply 
to one mode should automat ically be made to apply to all. Regulation 
should lie equal—but it should also be fair. We see no fairness in 
a provision which requires that a carrier should retroactively refund 
money to a shipper. If we are looking for equality on a fair basis 
then let us repeal the reparations provisions that apply to the other 

May I invite the attention of the members of this subcommittee to 
the fact that the reparations provisions in parts I and III of the Inter¬ 
state Commerce Act sit in a most lonely position since none of the 
other major regulatory acts include reparations provisions, lhe fed¬ 
eral Aviation Act (as approved by this committee in 1958), the Federal 
Communications Act, the Federal Power Act, and t he Natural Gas Act 
are examples of other utility regulatory laws which do not include any 
provision for reparations. 

It is appropriate here to note that at the time that the reparations 
provision was inserted in the Interstate Commerce Act in what is now 
part I, there was no provision authorizing shippers to protest the 
future unreasonableness of a rate change before that rate change took 
effect. As I will show in a moment, entirely adequate provisions are 
included in the act today to protect shippers against future unreason¬ 
ableness in rates. In reality the reparations provision in part I has no 
justification but is a residual legacy around the necks of the railroad 
industry left over from a time when there was a legitimate need tor 
such a remedy. These facts add weight to my statement of a moment 
ago that reparations provisions, rather than being extended to motor 
carriers, should lie repealed as to rail and water carriers. 
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Them Are approximately 17*500 motor carriers in the United States 
(h;u would be subject to this bill. Of these, the vast majority are 
truly what may be called small carriers. Specifically, 14,800 'of'these 
carriers June revenues of less than $200,000 per year or an average 
for these carriers of only $00,000 gross revenue per year. 

These facts alone constitute one of the most cogent reasons which 
militate against a reparations provision in part II. 

While motor carriage has passed out of its “childhood" it still 
has a long way to go in achieving a stability of maturity* Through¬ 
out the country the industry is composed of many, many thousands 
of units, vet for every carrier that might be sufficiently'matured to 
witlistand exposure to reparations, there are hundreds of carriers 
wfio have neither the technical assistance nor the financial background 
to weather the strains which such a section would place upon them* 

All of these carriers perform a vital function in their own particular 
niche, yet a sizable reparations claim could drive any one of them to 
the wall We have seen such happenings as the result of a presenta¬ 
tion of an ordinary sizable, claim. If if became necessary for each 
and every carrier to engage the technical knowledge necessary to 
protect themselves against such possible contingencies not only would 
there lie a tremendous shortage of personnel, but the astronomical in¬ 
crease in transportation expense which would hare to be translated 
into the rate structure would far outweigh the benefits to the shipping 
public (which we assume is the reason for the proposed enactment) 

In this connection it must also be !>ome in mind that such lienefits 
would accrue only to a relatively selective handful—those who have 
the financial wherewithal and technical skill to prosecute successfully 
a reparation proceeding. The balance of industry generally, the 
thousands of manufacturers who have no “traffic managers’ as such 
would benefit not at all except it Im through the efforts of some 
claim bureau. 

Further, passage of this legislation would necessitate the estab¬ 
lishment of money reserves against the contingency of a reparations 
award. 

Not only would such a necessity be extremely difficult in an industry 
as hard Dressed as ours but also it might very well result in higher 
freight charges for the very people supposed to he benefited by this 

If HI 5590 were enacted, we do not know how many additional 
personnel would have to he added to the payroll of the ICC. We 
do know that it would necessitate an addition of a substantial number 
or, in the alternative, a substantially greater workload on existing em¬ 
ployees, This committee has expressed grave concern over the back¬ 
log of cases before regulatory agencies and certainly would not desire 
to add another duty on top of the many already within the jurisdic¬ 
tion of the Commission, 

For reasons that I will explain in a moment, there are far fewer 
reparations claims filed against the railroads than would be filed 
a ga i n st n i ot or earners. 

Employees would, of necessity, not be added but would be multi¬ 
plied if this bill is enacted. 

There are those who today make their living by auditing rhe rec¬ 
ords of shippers in search of potential claims to file against motor 
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carriers for mutters—such as clerical mistakes—on which the carrier 
is liable. If H.K, 5596 is enacted these same “sharks” would turn 
gleefully to new areas of harassment. 

Again the difference between a rail and a motor carrier operation 
is important. ()ur industry does not have the “system” of railroading* 
There are thousands of opportunities among tlie thousands of motor 
carriers for possible claims. 

The committee should also know that these individuals pocket as 
much as 50 percent of moneys recovered* Further the unscrupulous 
claim shark will hold the filing of claims until a large amount of 
money is involved and then make his claim. 

In other words, these people will catch an unsuspecting carrier in 
an error and instead of calling it to the shipper’s attention he will 
just sit on it until the kitty has been fattened and then he will move. 

Passage of the pending bill would vastly increase the possibility of 
such practices. 

As the committee knows, the existing provisions of the Interstate 
Commerce Act provide very exacting procedures to be followed in 
establishing rates today. Included among the protections which you 
have written into the law is the right of any carrier or shipper to pro¬ 
test any proposed rate change before it goes into effect. This is a 
daily occurrence at the ICC. Protests arc filed before the rate becomes 
effective and we can see no reason why the shipper should be given a 
second change to compla in retroactively of a rate. 

The committee knows also that any shipper has a second chance 
today to complain of a rate. The way is always open for the shipper 
to file a formal complaint with the Commission on any rate. Of 
course, this second chance would be prospective only, but this is as 
it should be. 

The fact is that many large shippers have- extensive traffic depart¬ 
ments and these large shippers are m many instances better equipped 
than small carriers to determine 1 lie prospective reasonableness of 
motor carrier rates. The reverse is also true—large motor carriers 
are better equipped than small shippers to determine the prospective 
reasonableness of rates. Such a situation does not give rise to any 
pressing demand for placing the carriers under the burden of a repa- 
r&t ions provision. 

A further and important factor protecting the shipper against 
unreasonable charges today is the existence of extreme competition 
among the surface carriers. Carriers today are faced with competi¬ 
tion from other for-hire carriers, from rail car riel's, and from the 
constant threat of private carriage on the part of the shipper. 

These pressures are great and their net effect is to make motor car¬ 
riers ever more mindful of their rates. Thus the very existence of 
pervasive competition acts as a brake on unreasonable rates. 

Years ago when the reparations provision was applied to the mil 
carriers ibis intermode competition did not exist, private carriage 
was not a threat and there was every reason to provide the protec¬ 
tion of such a provision. These reasons do not apply today and ac¬ 
cordingly there exists no need for the passage of II. II. 5596. 

A few minutes ago f stated that, if II.R. 5596 were enacted, there 
would he far more reparations suits filed against motor carriers than 
against railroads. Let me explain, as our final and perhaps most con- 
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elusive point, why this is so. In 1931 the Supreme Court of the 
United States in what is known as the Arizona Grocery case, to which 
Mr. Morrow referred, held that there could be no reparations awards 
made on rail rates that were specifically prescribed by or specifically 
approved by the ICC. 

In other words, the Commission was told, 4 ‘If you have once said 
that particular rail rates are reasonable then you cannot reconsider 
them at a later date and decide that they were retroactively unreason¬ 
able.” # , 

The net effect of this decision was to place a vast quantity of railroad 
rates outside the reparation provision of the law for the Commission 
has passed upon the maximum reasonableness of all of the rail class 
rates, which comprise most of the rail rates. 

No such situation exists in the motor carrier rate area. Most motor 
carrier rates have neither been prescribed nor specifically passed upon 
by the ICC as to their maximum reasonableness. In other words, the 
existence of the present reparations provision in part I works no parti¬ 
cular hardship upon the railroad industry but its imposition in part 
II could be ruinous for the motor carrier. # 

The Congress, in its wisdom, has placed motor carriers under Fed¬ 
eral regulation through its arm, the Interstate Commerce Commis¬ 
sion. The Congress has given to the ICC broad outlines of the regu¬ 
lation that is to be imposed upon the carriers engaged in interstate 
motor transportation and it has set forth the national transportation 
policy to act as an even more general guide. 

The national transportation policy declares the policy of Congress— 

to provide for fair and impartial regulation of all modes—to encourage the estab¬ 
lishment and maintenance of reasonable charges for transportation serv¬ 
ices • ♦ * 

This is your directive to the Commission. 

At this moment the Congress, the Executive, and the public are all 
concerned about the survival and continued health of the common 
carrier segment of the transportation industry. 1 he Senate Com¬ 
merce Committee has announced the resumption of a hearing on the 
reasons for the decline of common carriage. We welcome this concern 
because we share it. We believe that there are many steps which you 
can take to strengthen our transport system. 

The passage of H.R. 5596 will not strengthen, improve, or help our 
common carrier system in any way. Tot lie contrary, it can only have 
the effect of further weakening of a vital segment of the Nation's 
economy. ... 

An ancient philosopher is credited with the wise saying, 44 1 here is no 
right way to a wrong thing.” We respectfully urge that this subcom¬ 
mittee not favorably consider H.R. 5596. 

Mr. Chairman, if I may add one comment here, I noted Mr. Mor¬ 
row's proposed amendment, and while the motor carrier industry, as 
1 have several times stated, opposes the enactment of this bill, if the 
committee should see fit to enact a reparations provision, we certainly 
believe that the amendment proposed by Mr. Morrow should be added 
to the bill. It would have to l>e added at the appropriate place in the 
bill applying to motor carriers. As he proposed it, of course, it applies 
only to the freight forwarder industry. 

That would conclude my statement, Mr. Chairman. 
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Mr. Staggers. Mr. Fort, you say if we didn’t pass (he bill, hut if we 
did pass the bill, would you be in favor of this amendment? 

Mr. Fort. We would, sir. 

Mr. Staggers. As it would pertain to motor carriers and freight 
forwarders ? 

Mr. Fort. That is, the language which Mr. Morrow referred to. 

Mr. Staggers. We are glad to get your opinion on that. 

Would that eliminate what you talk about in your statement here, 
these “claim sharks' 5 working on these different things to try to get 
as much as t hey could m*t ( 

Mr. Fort. 1 don’t think it would eliminate them, sir, it would cer¬ 
tainly be helpful in their activities. 

Mr. Staggers. It would curtail them, then, because it would be up 
to the wisdom of the Commission or the courts to decide ? 

Mr. Fort. Yes,sir; it would be. 

Mr. Staggers. That is all the questions I have. 

Mr. Friedel i 

Mr. F riedel. Mr. Fort, did you hear the testimony about the 
poultry case from Marionville, Mo., to Chicago? 

Mr. Fort. That was the witness for the National Industrial Traffic 
League, I lndieve, this morning. Yes, sir; I was here, and 1 heard 
his statement. 

I am not personally familiar with the case that he refers to. 

Mr. Friedel. Dressed poultry, it is on page 13 of Mr. Myers' state¬ 
ment, and he says that the rate charged was $1.20, and it could have 
been shipped for 48 cents. How does a thing like this happen? 

Mr. Fort. It happens, sir, in this way: The motor carriers, as has 
been said several times here this morning, generally speaking, tile 
their rates through rate bureaus, they are collective groups of motor 
carriers who get together authorized under the Interstate Commerce 
Act, and jointly make their rates. Therefore, as one witness men¬ 
tioned, Mr. Myers, I believe, the rates generally speaking for motor 
carriers in a given area are the same. Those rates in an area in a situa¬ 
tion like this would l>e made by a rate bureau, and it is conceivable and 
entirely possible that a rate might be greater for a shorter distance 
than for a longer distance, according to their way of making that 
rate. 

This particular situation goes to this point, if I may explain briefly. 
There is a provision in part I of the Interstate Commerce Act com¬ 
monly referred to as the fourth section. 

The fourth section says, in effect, that you may not charge more for 
a shorter distance than you do for a longer distance. In other words, 
if you have a rate applying from A to C, you cannot charge more than 
the rate from A to C from A to II. This is a provision of law in 
paragraph 1, it is not in part 2 of the Interstate Commerce Act. 

However, as a general rule, tlie Commission outlaws such motor 
carrier rates when they are pretested and when they are complained of. 

Ilad this rate been complained of by the shipper, at the time the rate 
went into effect, the Commission undoubtedly would have outlawed 
that rate right then and there. 

This is the exact illustration of what I spoke of in my testimony, 
that an adequate remedy exists today for that particular shipper. 
Had he protested that rate when it went into effect, the chances are 
very good that that rate would have l>een set aside. 
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Had he later tiled a formal complaint about that rate, it probably 
would have been set aside. 

We don’t feel that that shipper, having those remedies today, should 
be allowed to come in at a later date and lell us, the motor carriers, 
“Let’s go back to the time we first shipped our first load of chickens 
and collect back the money that we paid to you. ’ 

Mr. Friedel. Mr. Collier raised a question which I think was very 
important, that if a shipper has 2 or 3 years to file a complaint, lets 
them all pile up and then comes to the motor carrier and says, “ V on 
owe me so much money,’* and files a complaint, how seriously would 
that affect a motor carrier? 

Mr. Fort* 1 noted Mr. Collier’s questions to Mr. Morrow, and l 
thought of my own statement at the moment he asked the question. 
And, as I said in my statement, fora claim bureau, or as we in our in¬ 
dustry frequently refer to them, a claim shark, to hold a claim or to 
discover an error on the part of a carrier (maybe a clerical error today* 
but if this bill were passed a rate which he believes unreasonable), 
and for him to hold that for a period of tune and then to make his 
claim on it, how severe that would be is impossible to tell. Obviously, 
only the unscrupulous agent would pull such a trick, but it is, of course, 
always a possibility, and it has happened in the past on motor carrier 
claims today. 

Mr. Friedel. Just one more question. 

If we were to adopt the amendment, would the shipper,or could the 
shipper get a cheaper rate—could he come in with a claim as in the 
poultry case, where he knows the rate is excessive, could he then come 

m and ask for rebate? , 

Mr, Fort. I think perhaps what you are asking is, Would the rat© 
continue in effect after a reparation case were tiled complaining of 

that rate? . , 

Mr, F urEDEL. No, in that particular case he filed a comp hunt aim 
later on found that he could have shipped it for 28 cents instead of 
$1.60. How would he he protected in collecting excessive charges, 

Mr. Fort, 1 am not sura I understand your question. 

Mr, FRtEDEL. If we were to adopt the amendment, would this block 
him from making a claim that the rates were excessive? 

Mr. Fort, You are speaking of the amendment proposed by Mr. 
Morrow i 

Mr. Friedel. Yes. 

Mr. Fort, Most assuredly not, provided he could prove, as the 
amendment says, that it would limit him to the amount of the pecu¬ 
niary loss actually suffered by the complainant, as shown by the com¬ 
petent proof, and it would limit him to the amount by which he suf¬ 
fered, and ultimately bore a pecuniary loss; in other words, if he were 
the shipper, as in this instance the poultry ease, and he sold 1 lie poultry, 
he paid ihe freight charges, he did everything, and consequently he 
was the person who lost the money as a result of the unreasonable 
charge on the part of the motor carrier, most assuredly he would he 
able to collect back his money if he could prove it to the satisfaction of 
the Commission or the court, 

Mr. Friedel, That is all. 

Mr. Staggers, Mr. Collier? 

Mr. Collier. Yes. 
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Mr. Fort, in the paragraph of your statement which is entitled 
“The Shipper Is Adequately Protected Today,” you point to the ship¬ 
pers right to protest any proposed rate change oefore it goes into ef¬ 
fect. This, of course, is true. But is it not just true to a point? 
There are, I believe, millions of dollars worth of shipments being 
made by motor carrier daily of commodities that are not under the 
published rates, and so in these cases this statement or yours would 
not be applicable, would it? 

Mr. Fort. There are millions of dollars worth of freight being 
moved daily in the United States that are not subject to regulation 
by the Interstate Commerce Act or by the Commission at all. 

For example, fresh fruits and vegetables under the agricultural 
exemption move daily in interstate commerce in for-hi re motor car- 
riel's. And they are not subject to the ICC’s rate jurisdiction, and, 
therefore, they would not be subject to this bill at all either. 

Mr. Collier. I sec. In other words, we leave the shippers of this 
type of thing still without protection, is that correct ? 

Mr. Fort. No, sir; not exactly. Since the carrier in that type 
of situation tiles no rates, and is not subject to the rate regulations 
of the ICC, the negotiations of a rate for, let us say, an agricultural 
product, is simply a matter of negot iat ion of give and take between the 
carrier and the shipper. 

The shipper says, “1 have a load of apples to go from A to B,” and 
the carrier says, “I need $75 to carry from A to B to make a profit,” 
the shipper says, “Well, I won't give you $75, I will give you $05,” 
and they settle for $70. 

And that is the situation which exists there. 

There is no reparation provision, there is no rate regulation to 
protect either the carrier on the one hand, or the shipper on the other. 

Mr. Collier. Now I would presume that most of the claims for 
reparations would stem from honest error, so to speak. I think we 
must assume that. 

Mr. Fort. I think that is admitted. 

Mr. Collier. Or perhaps in a question of judgment as to the par¬ 
ticular classification of a product or commodity being forwarded. If 
this is the case, in going back to the statement on page 4 in which you 
point out that sizable claims for reparations could drive a small 
shipper out of business, for my own information, would there not be 
some type of compi-ehensive insurance available to the shipper as 
there is for damages, cargo mistakes, and so on, that would provide 
protection against perhaps the destruction of the small shipper under 
this proposal i 

Mr. Fort. I will have to confess, Mr. Collier, I do not know the 
answer to that. I wondered the same thing this morning when I was 
reading over my statement, and I do not know whether or not there is 
any insurance which would cover reparations or not. 

Mr. Collier. I can see where it might lx* difficult to secure if Mr. 
Morrow's proposed amendment were not adopted. But I would 
think—and this is strictly my own judgment—that if the amendment 
were adopted where there had to l>e an established loss, that then 
such insurance might be made available under a comprehensive- 

Mr. Fort. It is quite possible. I would be very pleased to check 
with my friends in the railroad and water carriers industries and see 
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whether or not there is any such insurance available in those industries, 
and advise the committee. 

Mr. Collier. Thank you. That is all I have. 

Mr. Staggers. Mr. Jarman? 

Mr. Jarman. Mr. Fort, in your statement you take the position that 
there are now entirely applicable provisions to protect shippers against 
future unreasonableness in rates. You go on to say that included 
among the protections written into the law is the right of any carrier 
or shipper to protest any proposed rate change before it goes into 
effect. ... 

From a practical standpoint, do you take the position that shippers 
should be able to keep up with the proposed rate changes? 

Mr. Fort. On those matters which directly concern them, most as¬ 
suredly. And I am quite certain that they do. 

If l am a manufacturer of paper products, let us say, 1 can assure 
the committee that the manufacturer of paper products has a traffic 
department who is going to watch very closely the rate changes which 
are made on paper products. And he undoubtedly is not going to lie 
watching the rate changes on electronic equipment or microphones, but 
he is goi ng to be watching his rates on paper products. 

Mr. Jarman. I was interested in the testimony of Chairman 
Hutchinson yesterday in which lie said, in part, that, for example, 
during the year ended June JO, 1960, there were approximately 171,679 
common carrier freight tariffs proposed. Of these 105,344 were of¬ 
fered by motor common carriers and 11,539 by freight forwarders. 
And he makes the point that— 

even the preliminary task of determining whether suspension and investigation 
of proj>ose<l changes in rates is warranted would require the examination of 
many thousands of promised rates. A task such as this is simply beyond the 
capacity of the Commission’s facilities. 

And he goes ahead to say this, and I will ask your comment. 

We understand the view lias also l>cen expressed that since a shipper may, 
by the filing of a protest. Invoke the Commission’s investigatory power to deter¬ 
mine the reasonableness of a proposed rate, he is thereafter precluded from 
questioning the reasonableness of the rate for the pur|H»se of reiuiration if 
he has failed to tile such a protest. A requirement of this type would, in our 
opinion, he entirely unrealistic. This would mean that a shipper would have 
to exercise constant vigilance over the filing of rates in order that those of 
interest to him would not escape Ids notice and become effective without his 
protest. In view of the thousands of rates filed each year, this would impose 
a heavy burden ii]K>n shippers which many, especially the smaller ones, are 
not iu a position to bear. 

I would be interested in your comment. 

Mr. Fort. As I understand the burden of the Chairman's state¬ 
ment, lie is going right to the point that I have just been talking about, 
that there are adequate protections today. And. as I said a moment 
ago. the manufacturer of this paper cup is going to be affected by some 
of those thousands and thousands of motor carrier rates which are 
filed ever}' year, be lie a large company or a small company. 

And I am quite sure that the carrier that has been hauling for that 
particular manufacturer is going to advise him as a matter of normal 
business procedure, “Look, 1 have got to have a rate increase on your 
paper cups in order to continue to make a profit,’' and I am quite 
sure that the shippers are not going to be caught unaware by rate 
increases. 
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Remember, rate increases are filed, and they go into effect 30 days 
after they are filed. 

At any time, as 1 understand it, during that 30 days the shipper 
lias every opportunity to go to the ICC and protest it, and the ICC 
will, w ithin that period, pass upon it at least perfunctorily, and then 
if there seems to l>e some cause for a dispute, or some cause for belief 
that it is unreasonable, the Commission will suspend that rate for 
7 months while they investigate it fully. 

1 really don't lielieve that the procedures today warrant the imposi¬ 
tion of a reparations provision, they are just so adequately protected, 
there are so many restrictions on the carrier, he cannot put a rate 
into effect overnight, he has got to w ait 30 days. 

Mr. Jarman. I would think evidence of present law and regula¬ 
tions l>eing effective for the protection of shipper rates might be 
reflected in how much activity there has been on the part of shippers 
in contesting any rates that they thought were unfair. 

Do you have any figures on protests filed by shippers during any 
recent period of time? 

Mr. Fort. 1 have just been handed the ICC's 74th annual report, 
which is its most recent. There were 4,252 rate adjustments invol¬ 
ving changes in tariffs of mil, motor, water, freight forwarder, and 
express carriers disposed of hy the board of suspension, division 2, 
or the (Commission. 

This, in effect, says that there were 4,252 protests. 

Mr. Jarman. When was that ( 

Mr. Fort. This was in the fiscal year ending June 30, 1060. 
There is a breakdown here in the annual report of the Commission 
showing the numlier suspended for rail, motor, water, freight for¬ 
warder, express, et cetera. 

Of those, the motor carriers had 1,043 rate adjustments which were 
suspended, there is no breakdown here which shows whether these 
were rate increases or decreases, 1 think that would he readily avail¬ 
able, however. 

Mr. Jarman. Do you take the position, then, that shippers, large 
and small, are adequately protected under the present law ( 

Mr. Fort. Ido, sir. 

Mr. Stagu krs. Mr. Fort, w e appreciate your coming up. 

And that will conclude the formal hearingson this hill. 

And there will he an announcement of an executive session later on. 

Before we close, I would like to hear from Mr. Rea. 

Do you have a formal statement to include in the record, or has 
that been included? 

(Mr. Rea's statement follows:) 

Watkins & Rea, 
Washington, D.C., Julp 5, 1961. 

Hon. John Hell Williams, 

Chairman, Subcommittee on Transportation and Aeronautics of the Interstate 
and Foreign Commerce Committee , House Office Building, Washington, D.C. 

T)kak Mr. Cu airman : I write as counsel for, and on behalf of. Middle Atlantic 
Conference to express opi>osition to II.U. 5596. I had hoped to be able to testify 
orally before your subcommittee, and am indeed sorry that I was unable to do 
so. However, 1 appreciate your willingness to allow me to tile this statement 
for the record. 

Middle Atlantic Conference has a vital interest in this matter. It is a nonprofit 
membership corporation organized under the laws of the District of Columbia. 



88 


INTERSTATE COMMERCE ACT RE REPARATIONS 


l!s members comprise some 1,300 common carriers of property by motor operating 
in all of tiie States of New England and in New York, New Jersey, Pennsyl¬ 
vania, Delaware, Maryland, Virginia, West Virginia, and the District of Colum¬ 
bus. Pursuant to orders issued by the Interstate Commerce Commission under 
section 5 r of the Interstate Commerce Act, Middle Atlantic Conference is the 
organization through which its members perform their duty to establish and 
maintain Just, reasonable, and otherwise lawful rates for transimrtatlon and 
just, reasonable, anti otherwise lawful regulations and practices in connection 
therewith. To these ends the conference initiates and participates in adminis¬ 
trative and judicial proceedings respecting the rates and practices of all modes 
of transportation and on rare occasions makes representations to committees 
of the I S. Congress, The rarity of such representations Is demonstrated by the 
fact that this representation is the only one the conference has made in the last 
t; years, which fact emphasizes the importance it and its members attach to this 

matter. . ^ . 

H.K, 5596 would overrule TJM.H Imfiryomtvd v, ( totted Mate# of Atm nett, 
3oi> U.S. 464, 70 8. Ct, 904. The Supreme Court there held that the only legal 
rate for the transportation of property by motor carrier in interstate commerce 
it the rate published and tiled with the Interstate Commerce Commission and 
made effective pursuant to the Interstate Commerce Act, and that no recovery 
iff anv portion of freight charges paid on the basis of the legal rate can be had. 
ILK. 5596 would permit the recovery of damages from motor carriers and freight 
forwarders on the basis of :tn ex post facto determination That such legal rates 
were unjust or unreasonable. 

I should like at the outset to try to put this matter in historical perH|»eetive 
because I think that a sound conclusion on the issue of the enactment of H,Il. 
5596 can only be reached if one views it in that perspective. At least as early 
as the reigns of the Plantagcuel Kings of England it was established that com¬ 
mon carriers owed the duty to render service at reasonable and nondlscrimina- 
tory prices. From time to time specific prices were fixed by statute. However, 
until well Into the 19th century in both England amt the United States the 
carrier's duty was generally enforceable by way of suit against it to recover the 
difference between the charges paid ami those the court found to lie reasonable 
n ml nond i si 1 rlini na tory. 

With the expansion of commerce and the rapid extension of railroad trans¬ 
portation following the Civil War, it became evident that the courts were not 
eqillp]>ed with I he necessary expert knowledge to determine issues relating to 
rate reasonableness and that their attempts to do so, however conscientious, 
resulied in confusion and conflict among different courts ami among different 
decisions by the same court. As a consequence uniformity of treatment to like 
shlpiiers moving their goods in like clrcutaatancea was impossible to achieve, 
and the right to fair and noad is criminatory treatment was impossible to 
vindicate. 

One solution of this problem attempted was the fixing of specific rates by 
State statute. See Minnesota Rate Cases, 23ft C.8. 3*72. For the most part this 
proved unworkable. Such rates could constitutionally apply only to movements 
wholly within a single State. Waha*h Ry. v. HI., 118 U-S. 557. Moreover, the 
State legislatures, most of which meet only every other year, were til equipped 
to effect changes in rates with the frequency and dispatch that constantly 
changing economic conditions require. 

The Congress attempted a different solution of the problem with the enact¬ 
ment of the Interstate Commerce Act in 1887, That act created the Interstate 
Commerce Commission ami confided to it exclusively the authority theretofore 
exercised by the courts, namely the authority to determine whether rates were 
just, reasonable, nondiscriminatory, and otherwise lawful. It is to he empha¬ 
sized that the act of 1887 gave the Commission no legislative authority, that is 
no authority to prescribe rates for the future. As the Supreme Court put It in 
Antenna Grocery Co , v. Atchison w T, & S, F. R ja Co,, 28-1 I.S. Soft: 

’‘The net altered the common law by lodging in the Commission the l*>wer 
theretofore exercised by the courts, of determining the reasonableness of a 
published rate. If the finding on this question was against the carrier, repara¬ 
tion was to tie awarded the shipper, and only the enforcement of the award 
was relegated to (he courts. In passing upon the Issue of fact, the function of the 
Commission was judicial In character; its action affected only the past so far 
as any remedy of the shipper was concerned, and adjudged for the present merely 
that the rate was then unreasonable; no authority was granted to prescribe 
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rates to la* charged in the future. Indeed, after a finding that an existing rate 
iras unreasonable, the carrier might put into effect a new and slightly different 
rate atul compel the shipper to resort to a new proceeding to hare this declared 
unreasonable .” (Emphasis supplied.) 

The lack of authority in the Commission to prescribe rates and the conse¬ 
quent freedom of the carriers to change them at will severely hampered the 
achievement of the grand purposes of the Interstate Commerce Act—to promote 
the free movement of all property in interstate commerce for all shippers at 
just reasonable and nondiscrimihatory rates. The act was therefore amended, 
lirst to give the Commission power to fix maximum reasonable rates and then 
later to prescribe sjiecific rates. To implement these new iniwers the Com¬ 
mission was authorised to investigate existing rates, either ujion complaint or 
u|>on its own motion, as well as to suspend changes in rates for a limited time 
(now 7 months) tending an investigation of their law fulness. 

'Plie scheme of regulation thus provided has proven the most satisfactory of 
any yet devised, and has been chosen by the Congress with but one exception in 
every rate regulatory statute passed since it was first embodied in the Inter¬ 
state Commerce Act. It was chosen in the Packers and Stockyards Act in 1021, 
the Federal Communications Act in 1984, the Motor Carrier Act in 1935, the 
Federal Power Act in 1985, the Civil Aeronautics Act in 1938, and the Freight 
Forwarder Act in 1942. 

This scheme of regulation recognizes that ratemaking is a legislative function 
and confines regulatory agencies to the exercise of legislative jxnver to fix rates 
for tin* future under standards established by the Congress ami administered 
by them as expert bodies acting as arms of the Congress. Hence, once a rate 
has been fixed pursuant to the standards the Congress has established in accord 
with the procedures it has prescribed, which procedures afford full opportunity 
for all to be heard before it is fixed, that rate is the only legal rate and is 
binding on all. Not even a court can authorize commerce at any other rate. 
Montana Dakota it Hi ties Co. v. Northwestern Public Service Co.. 841 U.S. 246. 
Indeed, were a court to do so it would be just as much usurping legislative 
jwwer as it would be were it to vary the terms of an act of Congress, for a 
regulatory commission speaks as the Congress which created it. and whose arm 
it is. 

The superiority of this scheme of regulation is i)erhaps lw*st illustrated by 
Its efficacy in achieving the primary aim of all Federal rute regulation, namely 
to assure that transportation, communication and similar essential basic serv¬ 
ices are available to all without discrimination. The full development of ail 
parts of the United States in our system of free enterprise requires the free 
movement of all goods of all persons in commerce. This in turn requires the 
availability of common carriage to all at ratc*s that are not only reasonable as 
such, but of even more imi>ortaiic‘e, at rates that are the same for all in like 
circumstances. Without such uniformity it is obvious that free and fair com¬ 
petition among shipi>ers in the sale of their goods in the* marketplaces of the 
Nation cannot be achieved. Indeed, the lack of such uniformity was the? prin¬ 
cipal genesis of the act of 18X7. Se*e I.C.C . v. Cincinnati /»*., 3(57 I’.S 479. 

As long as the Interstate Commerce Commission confines itself to fixing rates 
for the future all shippers in like circumstances pay the same rate. Every 
shipper knows the cost of transportation to him. and of equal importance, knows 
the o>st of transportation to liis competitor. These are important rights it was 
the purpose of the Interstate Commerce Act to assure. United States v. Chi¬ 
cago c f 1 . Itj/.. 148 Fed. 646, affd. 212 U.S. 563. These rights are assured if 
every rate of every carrier is filed with the Commission, open to public inspection 
and required by law to be observed. These rights are vitiated if after a shipi>er 
has marketed his goods at prices based on his cost of transjiortation ami the 
cost of transportation to liis competitors, that cost can In* varied. Vet H.R. 
5598 would permit rates to lie varied long after the transportation has taken 
place. Thus, although the Elkins Act (49 U.S.C. 41 ) makes it criminal for a 
carrier to give or a shipper to receive any rebate whereby property is transported 
“at a less rate than that named in the tariffs published and filed by*’ the carrier, 
a carrier could effectively circumvent this prohibition at the Instance of a 
favored shipj»er under the guise of agreeing with his claim that the filed and 
published rate he had paid was unreasonable, and rebating a portion of the 
charges based thereon. 

The argument is made that the rule of the Supreme* Court that II.It. 5596 
would overturn sanctions injustice. The Supreme Court answered that argu- 
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moot in T.I.M.E. /rtcorporofed \\ United mates, 300 U*S, fit p. 471), It there 
noted that competitive conditions in the motor carrier industry were such that 
rhe possibility of no reasonably high rates presented no problem, and that in the 
then 24 years of regulation of motor carriers shippers had sought adjudications 
of the reasonableness of past rates on “only a handful of occasions, despite the 
Commission's invitation” to do so* Gout inning, the Court said: 

“Furthermore, this contention overlooks the fact that Congress has in the 
Motor Carrier Act apparently sought to strike a balance between the interests 
of tiie shipper and those of the carrier, and that the statute cut significantly 
into preexisting rights of the carrier to set his own rates and put them into 
immediate effect, at least so long as they were within the ‘zone of reasonable* 
ness/ Under the act a trucker can raise its rates only on 30 days* prior notice, 
and the ICC may, on its own initiative or on complaint, suspend the effective¬ 
ness of the proposed rate for an additional 7 months while its reasonableness is 
scrutinized* Even if the new rate is eventually determined to be reasonable, 
the carrier concededly has no avenue whereby to collect the increment of that 
rate over the previous one for the notice or suspension period- Thus although 
under the statutory scheme it is possible that a shipper will for a time be forced 
to pay a rate which he has challenged and which is eventually determined to be 
unreasonable as to the future* as when the suspension period expires before the 
ice has acted on the challenge, it is ordinarily the carrier, rather than the 
shipper* which is made to suffer by any period of administrative ‘lag/ rf 

In short, the Motor Carrier Act, like every Federal rate regulatory act except 
the Hail Act and the Water Carrier Act, are “based on the assumption that un¬ 
lawful rates will ordinarily be promptly corrected at the initiative of injured 
parties permitted to resort to the Commission for prospective relief/ 1 Montana- 
Hakota, supra, 341 U.S. at p. 203 (dissenting opinion)* The validity of that 
premise has been borne out by the test of time, and by the absence of any effort 
ici amend any of the other Federal rate regulatory statutes to give a right to 
reparations. 

The existence of the right to reparations in the Rail Act is clearly an his¬ 
torical anachronism out of harmony with accepted regulatory methods. It was 
necessary when the Interstate Commerce Commission lacked legislative power 
to fix rates for the future. It ceased to be necessary when the Commission was 
given that jjower. Nevertheless, as is not uncommon, the statutory provisions 
granting the right were not repealed when the changes In rate regulatory scheme 
were made. Indeed, they were not seriously examined in the light of those 
changes* Nor were they so examined when the Water Currier Act was enacted 
in mm. That act, designed as it was to put water carriers on an equal footing 
with railroads, simply copied the provisions respecting reparations that were 
found in the Rail Act, 

\Ve do not claim that railroads and water curriers should, but that motor 
carriers should not, be liable for reparations. On the contrary, we believe that 
all common carriers should be on the same footing in ibis resist* However, 
we submit that the proper way to put them on the same footing is not. to extend 
unsound law, but rather to remove it* We therefore urge that the reparations 
provisions in parts I and III of the Interstate Commerce Act be repealed, thus 
bringing those parts into harmony with parts II and IV, ns well ns with all of 
the other Federal regulatory statutes, and particularly with the Federal Avia¬ 
tion Act. 

Harmony with the Federal Aviation Act Is especially necessary for two rea¬ 
sons. First, in the light of the rapidly growing competition of air carriers in the 
transportation of property, it is manifestly basically unfair to require surface 
carriers to bear a burden that air carriers don’t bear. Second, section 1003 of 
the Federal Aviation Act provides for through single rates jointly established 
bv air carriers and surface carriers* filed with both the Interstate Commerce 
Commission and the Civil Aeronautics Board and regulated by a joint board 
composed of members of each agency* Many such joint rales have been es¬ 
tablished for air-motor transportation and many more will be established as the 
increasing size of aircraft makes short air movement less and less economically 
feasible and thus the use of motor carriage in conjunction with air carriage 
more and more necessary. Under existing law joint air-motor rates, once legally 
published, tiled, and allowed to become effective, are binding on all* But if H.R. 
xm were enacted the result would tve that the motor carr ier party to such a 
joint rate would be liable for reparations on the ground that it was unreasonable* 
while the air carrier party to it would not. Moreover, were the motor carrier 
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minim! to pay reparations it would presumably be unable to recover any portion 
of the payment from the air carrier. 

The most vociferous proponent of H.R. 5590 seems to lie the General Account¬ 
ing Office, It argues that the absence of a right to reparation# from motor 
carriers is costing the United States about imr week in unreasonable 

charges. This claim emphasizes a principal vice in allowing reparations, namely, 
that it permits the shipper to arrogate to itself the determination whether legally 
established rates are reasonable—a determination that Is the exclusive preroga¬ 
tive of the Interstate Commerce Commission. 

Thus (he appendix to the statement of Mr, Oimokowski, the Assistant General 
Counsel of (he General Accounting Office, lists four categories in which that 
Office considers legal rates duly published and filed with the Interstate Com¬ 
merce Commission to he in excess of lawful maximum rules. In each situation 
that Office has seized nixm a decision of the Interstate Commerce Commission 
explaining why a particular rate or rule is unreasonable to support its opinion 
that other rates or rules are unreasonable. This Ignores the fact that ratemak¬ 
ing is not an exact science. The complex criteria for the administration of 
the rate regulatory standards established by the Congress cannot be applied 
with a slide rule. They call for the exercise of a high degree of discretion and 
Judgment, that rho Congress has confided to the Commission, not to the General 
Accounting Office. 

It follows that Mr. CimokowskTs claim that the United States is paying $6,000 
per week in unreasonable charges Is sheer assumption. The Commission has 
not held unreasonable all through rates that are higher than the aggregate of 
Intermediate rates. See Transcontinental Motor Commodity A 'a te$, 54 M.C.C. 
7011. The Commission has not held unreasonable all commodity or exceptions 
rates higher than class rates* See Bicycle# from Westfield. Mass., to New 
Bufflnnd and East, 42 M,C*C* 442. The Commission has not held unreasonable 
minimum charges applicable to single shipment** exceeding the capacity of a 
single vehicle, Bee Hornutan Dolls, Inc „ v. Jtiss d Company, Inc., 305 I.C.C. 600* 
The Commission Ms not held unreasonable all •exclusive use of vehicle rules" 
that result in charges for less-than-truckload shipments greater than charges for 
truckload shipments, ■ 

Moreover, it is to he noted that the United States has the same rights as 
every other shipper, and much more ability than many, to complain against and 
have set aside existing rates found to be unreasonable, and to protest and be 
heard before changes in rates become effective* In fart the General Services 
Administration, the Department of Defense, and the Department of Agriculture 
exercise these rights regularly. 

Finally* the United Stsites is not hound by any tariff rates. Under section 22 
of tiie Interstate Commerce Act it can and regularly does solicit and receive 
transportation at rates substantially below those published and filed for appli¬ 
cation to the general public. 

We submit that we have shown that the enactment of H.R, 6596 is neither 
necessary nor desirable to achieve the ends of the national transportation policy 
and the Interstate Commerce Act, that in fact it would be subversive of those 
ends and out of harmony with the tried and proven rate regulatory scheme 
embodied in all Federal rate regulatory statutes enacted since K>20* and that 
consistency and fairness in the treatment of the various types of surface carriers 
vis-a-vis each other and vis-a-vis air carriers dictates the repeal of the existing 
reparations provisions in parts I and i II of the act. 

However, should the Congress determine to allow reparations against motor 
carriers and freight forwarders we urge that only those who in fact prove 
damages be allowed to recover. If is axiomatic that the cost of transportation 
is a part of the cost of producing* manufacturing, and distributing property* 
Like all other costs, it is borne by the purchaser, either explicitly its when goods 
are sold f.o.h point of origin, or implicitly as when goods are sold at a delivered 
price. It follows that to allow a person, as the existing provisions in part I 
have been interpreted to do* to recover reparations simply upon a showing that 
he remitted unreasonable transportation charges to a carrier will in most 
instance# simply give a windfall. 

Public policy is not served by the use of the machinery of Government to 
force one person to bestow a windfall on another. Indeed, it forbids this if. for 
no other reason than that the time and effort of public officers and the expendi¬ 
ture of public funds to do so, necessarily Interfere with and impede the efficient 
and exiseditious performance of the public duties governmental agencies are 
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created to discharge. Hence the basic rule that suite, must be brought by the 
real parly in interest. See rule 17(a) of Federal Rules of Civil Procedure. 

This principle was one of the cogent buses upon which the Supreme Court 
relied in Montam-lhikota, supra, Ml C.S, at p. 254, in denying a purchaser of 
electric jxiwer recovery of allegedly unreasonable rates hied with the Federal 
Power Commission pursuant, to the Federal Power Act. To quota the late Mr* 
Justice Jackson, speaking for the Court: 

‘It. is urged that this leaves petitioner without a remedy under the Power 
Act. We agree. In that respect petitioner is no worse off after losing its law* 
suit than its customers are if it wins. I'njesa we are to assume that this com¬ 
pany failed to include its buying costs in its selling rates, we must assume that 
any unreasonable amounts it paid suppliers it collected from consumers. * * * 
It is admitted that, if it recoups again what it has already recouped from the 
public, there is no machinery in or out of court by which others who have paid 


unreasonable charges to it can recover. 

We urge upon the Congress that this reasoning is both sound and applicable 
in the matter here under consideration. 

May I again thank you, Mr. Chairman, for permitting this letter to become 
part of the record. 

Respectfully, 

Bn yob Rka, Jr., 

Counsel /or Middle A tlan t ic Conference, 


Mr, Staggers* We will also put in the record the statement of Mr. 
Charles B, Bowling, transportation consultant for the National 
Grange. 

(The stafement ivfe r red t o i s as ft>Hows:) 


Statement of tije National Gbauqh in Support of II.It. 55iRt 

My name ia Charles K, Bowling, I am the transportation consultant for the 
National Grange, with headquarters in Washington, D.t\ 

The Grange* has an interest in the pending legislation which refers to exist¬ 
ing inequities against shippers via motor trucks. 

At the IKlcl ann ua l session of the National Grange htdd at Long Beach, Calif., 
during November 1059 cognisance was taken of the inequity and the following 
resolution was adopted: 

**Sbipix*rs iiave been placed in an awkward situation by failure of Congress 
to enact protective measures when the Motor Carrier Act of 1930 was passed 
into law, 

“Considerable latitude remains with the motor carriers as to the payment of 
reparations and collection is difficult. Often the shipper has resorted to the 
courts to adjudicate claims for reparations justly due when there should he 
little or no question ns to the carrier’s liability. 

“The r.H, Supreme Court, by its decision on May IS. 1959, spells out the 
Inequitable »itnatl«n by a S-to^l vote, which shippers have been placed in but 
decided the Issue in favor of the carriers, ll.lt. Mini, a corrective measure, is 
now landing in Congress, 

‘The l\s. Supreme Court and the Interstate Commerce Commission have 
consistent ly recognized that nothing in pari il I motor carrier ) of the Interstate 
Commerce Act creates a statutory liability on the part of the motor carrier to pay 
reparations for past allegedly unreasonable rates died. These rulings arc evi¬ 
dently based upon the fact that there is conspicuously absent from the Motor 
Carrier Act (pL II) 1 any reference to reparations under such conditions. 
Awards, however, are now jutu lifted under part I (rail) and part III (water) 
of the same net, because In each there is included a provision to award repara¬ 
tions for n urea statable past rates. 

“As can be seen, there is a violent inconsistency in the act that should he 
remedied by proper amendment placing the Motor Carrier’s iwi>onsihility and 
liability to'shippers in the same general category as the railroads and water 

<ll The Grange holds no brief for any mode of transportation as farm products 
move to market via rail, motor truck, water and airlines. Agricultural products 
moving via common motor carriers are great In number and tonnage. The 
Grange is convinced that shippers and receivers of freight lone both a legal and 
moral right to recover damages resulting from the application of unreasonable 
or unlawful rates. 
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Under present conditions, however, because all legal efforts have now been 
exhausted, shippers are without legal recourse to recover reparations as a result 
of assessing unlawful charges by motor common carriers. 

We believe the issue in this Instance is so plain that it is unnecessary to go 
into detail We ask that the present infirmity in the law he corrected by the 
passage of H.R. 5990, 

Mr. Stack;K its. That will conclude our formal hearings. The com¬ 
mittee stands adjourned. 

(The following material was submitted for the record:) 

Ford Motor Co., 
Dearborn f Af wh>, d une 20, 1Ml, 

Hon. John Bell Williams, 

Chairman, Transportation ami Aeronautics Subcommittee of Committee on 
interstate and Foreign Cottwierce* Home of Representatives, Washington 
D.G. 

Sir: 1 am writing to urge your committee to report favorably on H.Ii. 5590, 
a bill to amend the Interstate Commerce Act to make common motor carriers 
and freight forwarders liable for illegal charges made on past shipments, and 
1 ask that this letter lie included in the record us a Statement of Ford Motor C&’a 
position in support of this bill. 

Our company has particular Interest in this matter since we have been pre¬ 
cluded in the past from suing common motor carriers for unreasonable charges 
made in the transportation of property for our account. In MC—0-1337, Ford 
Motor Company v. Standard Transportation Com jump, fne. t et cr/„ decided by the 
Commission on August 4, 1950, the Interstate Commerce Commission found, on 
the basis of the then recent U.S. Supreme Court decision in TJM. Jnt\ v. 
i'tnied States, 350 U.S. 404, that It did not have authority to puss upon allega¬ 
tions of unreasonableness and undue prejudice made with reference to past 
motor carrier charges. Prior to the TJ.il Jl. case, of course, the courts and 
the Interstate Commerce Commission had held that shippers could sue motor 
carriers for excessive charges paid on past shipments. 

We understand that this hill has the strong support of various shipper groups 
and also that it is supported by the Interstate Commerce Commission. We 
would like to join in the support of this hill for we believe it will remove what 
we consider to he a significant deficiency in the Interstate Commerce Act as 
presently written ami that ils enactment is fully warranted by the needs of the 
shipping public. For example, under the current provisions of the act, if n 
shipper in a formal complaint proceeding before the Commission succeeds in 
establishing that a given rate is unlawfully high or discriminatory, while the 
rate may he stricken by the Commission as being contrary to law, the shipper 
cannot sue for reimbursement for the excessive charges paid In the past This 
is in spite of the fact that the rates so paid may be found to be clearly illegal. 
Also, under the Interstate Commerce Act as presently written, the situation 
with respect to motor carriers is entirely different from that pertaining to rail 
or water carriers where a shipper is able to recover excessive charges previously 
paid to carriers. Thus It would seem clear beyond argument that the purpose 
of Lids lull is simply to conform the responsibilities of common motor curriers 
and freight forwarders with those Already in effect in the case of rail and water 
carriers. 

We have noted statements to the effect that this legislation is unnecessary 
Since the shipping public already is protected by the investigation and suspension 
procedures of the Commission. We urge that these procedures do not begin 
to afford remedies sufficient to protect the interests of the shipping public in 
this respect. First of all, the Commission's investigation and suspension pro¬ 
cedures are effective only as to future rates. Since shippers on most occasions 
use rates that already are in effect, the act provides no effective remedy or relief 
against such rates. Under the present law, what the motor carrier has obtained 
through excessive or illegal rates it can keep. 

The only alternative presently available to the shippers—namely, reviewing 
the myriad of rate filings made by motor carriers so that they, the shippers, 
might protest those rates which appear to be illegal—Is obviously too onerous 
to be practical. Because of the complexity of most shippers’ operations and 
the intricacy of the rate-tiling procedures used by the motor carriers, any effort 
In this resj>eet, no matter how conscientiously made, could not begin to provide 
7170S—61- 7 
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adequate protection to the shipping public. Also, more often than not a shipi>er 
hnils itself using rales which already are in effect and which are beyond the 
point of being toted by the shipper unless, of course, the shipper should choose 
to follow the cumbersome and expensive procedure of filing a formal com plaint 
with the Commission. On the other hand, an entirety feasible alternative (and 
one which would impose on the motor carriers no greater obligation than the 
act attempts to impose on them in the first place) Is to permit the shippers to 
file actions for damages or reparations In those cases where they have paid 
excessive freight charges. 

It must tie recognized also that under section 216(g) of the Interstate Com¬ 
merce Act, if a rate Is suspended and the Commission's investigation extends 
beyond T months from the effective date of the rate, the rate automatically goes 
into effect. Once this happens, the shipper has no recourse whatever for re¬ 
imbursement of the higher rates paid, even if the Commission ultimately should 
find that the rates are excessive. Since the final Com mission action on con¬ 
tested rates often is not taken until long after the rates have gone into effect, 
St becomes clear that, even if the Commission's suspension procedures are fol¬ 
lowed, this is not adequate to give the shippers the protection they need. 

It should also he noted that, while the Commission may choose to investigate 
a given rate, it may refuse to suspend the rate. In such cases, the shipper 
has no recourse whatever fur excessive charges which if may pay during the 
course of the investigation. 

In closing, we should like to note that in the <*ase of rail and motor carriers 
these carriers are responsible to the shipping public for the reimbursement of 
past charges paid under illegal rates. In view of this clear responsibility on the 
part of rai l and water carriers, we can see no reason why common motor carriers 
should be excused from a similar responsibility. 

We strongly urge your subcommittee to give favorable consideration to this 
hill. 


Yours very truly* 


E. S. Kxutbok, 


Juke 2(i, 1901. 

lion. John Bell Williams, 

Chairman. Transportation and Aeronmtties Subcommittee of Committee on 
Interstate anti Foreign Commerce , House of Representatives, Washington 
D.C.: 

We understand that Mr. Cites Morrow, general counsel of Freight Forwarders 
Institute, has submitted a suggested form of amendment to H R. 5590. This 
amendment, if enacted, would add the following language to subsection (1>) 
of section 406A of the Interstate Commerce Act; 

' Fiwidcd. That if the award is based on the exaction of a rate found to be 
unlawful under section 4(M of this part the sum ordered to be paid shall be 
limited to the amount of ]>eeuHiary loss actually suffered by complain ant* as 
shown by competent proof, and damages shall not he presumed to result from 
the payment of a rate found to be unlawful but the burden shall he upon com¬ 
plainant to show the actual amount by which he suffered and ultimately bore 
pecuniary loss," 

We understand that consideration is also being given to the enactment of a 
similar amendment to part II of the act. Ford Motor Vo. opposes Mr. Morrow's 
suggested amendment or any similar amendment to part II of the act, since In 
our opinion they would render M IL 55116 completely ineffective. 

Further, the addition of this language, without similar amendments to parts 
1 and III of the Interstate Commerce Act. would simply prolong the diserimo 
nation which presently exists between the rail and water carriers on the one 
hand and motor carriers and freight forwarders bn the other. It seems clear 
to ns that the main purpose of H it 5590 is to remove the discrimination that 
presently exists between the various types of carriers. This being so. it makes 
no sense to us to put the discriminalory features right back into the act through 
the language of the above-quoted amendment. If the carriers are concerned 
as to the possible extent of damages to which they might become liable, we 
suggest that tlie act could he limited so that the carriers’ liability for damages 
would never exceed the different* between the unreasonable charges paid and 
the rate subsequently found to be legal and proper. It is Ford's experience 
that we never seek to recover more than such in any event. Also we do not 
feel that the prO|w>sed amendment would provide any absolute benefit to the 
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carriers since it would still be possible under the above amendment, upon sub- 
mission of competent proof, to recover damages in excess of the difference be¬ 
tween the legal and the illegal rate. 

We therefore urge that the proposed amendment not be included in II.It. 5590. 

Ford Motor Co. t 
E. S* Knutson, 

Director of Traffic Central Office. 


It. J. Reynolds Tobacco Co.. 

Wins(on~8atem t N.G* t June £1,196L 

lion. John Bell Williams. 

Chairman, Subcommittee on Transportation and Aeronautics of the Home com¬ 
mit tm on Interstate and Foreign Commerce, House of Representatives, 
Wa$h ington f D.C. 

Dear Sir: Tour committee held hearings June 14 and 15 on bill II.R. 5596, 
proposing to amend the Interstate Commerce Act to provide civil liability for 
violation of such net by common carriers, motor vehicles, and freight forward¬ 
ers, and it Is my understanding the record was held open an additional 10 days 
to receive views from other interested parties. 

In addition to being traffic manager of this concern, the undersigned is chair¬ 
man of the Legislative Committee of the North Carolina Traffic League, which 
has Instructed me to express their support of this legislation. At the present 
time shippers of freight via motor carriers are without recourse or remedy 
against unlawful or unreasonable economic acts of such carriers. Under the 
Interstate Commerce Act. we have recourse against railroad and water carriers, 
and as rates and tariffs published by motor carriers have the same effect as a 
statute, we feet we are entitled to some manner of relief from any unreason¬ 
able or unlawful acta. 

The North Carolina Traffic League is composed of shippers and receivers 
of freight in the State of North Carolina, and we strongly urge and ho|ie your 
committee will approve this legislation. 

Tours very truly, 


August Heist, Traffic Manager. 


Ceco Steel Products Coup., 

Chicago, IU m , June 21, 1.901, 

Subcommittee on Transportation and Akkonactios, 

IIou.se Committee an Interstate and Foreign Commerce, 

Washington, D.C. 

Uehtleusn: We wish to specifically support the position of Mr. Charles B. 
Myers, of Chicago, III., In bis presentation before your committee, in connec¬ 
tion with IOl. jritMi, a bill to provide civil liability for violations of the Inter- 
slate Commerce Act by motor carriers and freight forwarders. 

The examples given by Mr. Myers can be multiplied hundreds, possibly thou¬ 
sands. of times so far as shippers and receivers throughout the country are con¬ 
cerned, particularly the smaller shippers and receivers who either aren't etjulp]>ed 
to eni«? with t he motor carriers or who just simply cannot afford to do so. There 
are many oilier types of damage inflicted upon the shipping and receiving pub¬ 
lic by motor carriers for whatever the reason may lie and whatever the inten¬ 
tion may be which in our opinion will not lie corrected until motor carriers, as in 
the case of railroads, know full well that carelessness or bad intentions on their 
part In nil likelihood will result in appropriate civil pennlty. With no civil 
liability, there is definitely no incentive to take corrective action except in rare 
eases. As the law stands at the moment even onr finest motor carriers, and 
there are many of them, are helpless to reparate In justifiable cases. 

In our business we run Into Innumerable instances of misrouting by motor 
carriers for which there is no civil liability on the part of such carriers regard¬ 
less of how gross the misr outing may he or how much it costs the shipper or 
receiver. Most of our shipments are sold on a “freight allowed" basis which 
means that Ceco pays and bears the charges. However, an extremely large 
number of shipments art' sold on a "no freight allowed 1 * basts which means that 
the receiver who Is generally u smalt firm is penalized in numerous cases in- 
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volving Improper rates or routes. Such smaller shippers have no qualified trans¬ 
portation departments nor do they generally have access to a transportation 
consulting service that they can afford. Further, the amounts involved per ship¬ 
ment are such that they can’t afford to bring suit against the carriers involved 


for damages. , . 

Motor carriers have become of age, so we sincerely believe that it is time that 
they accepted their responsibility, having reached their majority. 

Yours very truly, „ 

G. A. McElroy, 

3ffl«ttoer f Transportation Department. 


Emerson Radio & Phonograph Corp., 

Jersey Oily, N J, f June lit, 1961* 

Re H R. 5596. 

Hon. John Box Williams, , _ _ .. 

-Chairman, Subcommittee on Transportation and Aeronautic*, Home Commit¬ 
tee on Interstate and Foreign Commerce , Washington! D*€. 

Dear Sir: Even though we nr? late in writing this letter on bill HR. #>96 
dealing with the hill to amend the Interstate Commerce Act to provide civil 
liability when the act is violated by motor carriers and freight forwarders, we 
hone that you will five this consideration when reviewing the record. 

As a shipper of various items, as well as a receiver of inbound shipments of 
numerous articles, we have always used the motor carriers and freight for¬ 
warders. In the past several years we have seen the most dynamic pertm in 
our transportation history. Very often we have found ourselves in tt rate pre¬ 
dicament where we and the motor carriers agreed that the lawful rates arc un¬ 
just and unreasonable. Prior to the TIME, lni\. and Davidson transfer cases, 
it was an accepted practice to ask the Interstate Commerce Commission to re¬ 
view the case and give authorbmtion to either reparnte or waive collection for 

lin shicc U thc l Supreme Court gave its decision, and I might say a rightful one 
as the act is written, we as a shipper have been penalized in several situations. 
Unless the act is amended, situations may arise where the freight-paying pub¬ 
lic will be paying unjust and unreasonable rates without recourse. 

We are sure that you and your committee will understand that it is projier 
and necessary to amend the act so that only just and reasonable rates will he 
charged. 

Very truly yours, 

Samtjel Portnoy, 

General Traffic Manager* 


Association^ of American Railroads, 

Washington, D*C\ t June lS t 1961. 

Hon John Bell Williams, , T1 

Chairman. Transportation and Aeronautics Subcommittee, Interstate and I-Qr- 
eiffn Commerce Committee, TIM, Home of Representatives, 11 ashinptan, DA 
Dfui Sir: Your subcommittee has under consideration and has cheduietl 
hearings June 14 and 15 on 11.R. 559a a bill to amend sections 2(Ma and 406a 
of the Interstate Commerce Act in order to provide civil liability for violations 
of such act by common carriers by motor vehicle and freight forwarders. The 
purpose of this letter is to express support by the Association of American 

Railroads of II.E, 5596. _ _ _ .* 

Historically, the position of the railroads has been that regulation of the 
various modes of transportation should l>e fair, equal, and Impartial, inter 
nre«ent law the Interstate Commerce Commission has the power to award dam¬ 
ages or reparations for violations of parts I and III of the Interstate Commerce 
Act, applying to railroads and to common carriers by water. For many years 
it was assumed that while the Interstate Commerce Commission lacked such 
authority with respect to violations of parts IX and IV, such redress could he 
obtained from the Federal courts. A recent decision by the l -S- Su prem e 
Court held that neither the Interstate Commerce Comm lesion nor the courts 
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had authority, leaving shippers without legal remedy for violations of parts 


We believe this to be another instance of the failure of our regulatory stat¬ 
utes to include all forms of surface trnusi>ortntiou in an integrated and coordi¬ 
nated scheme of regulation, with detrimental effect upon the public interest. 
Consequently, we urge prompt and favorable consideration by your subcommittee 


of H.R. 5590. _ .« ,, , 

I shall appreciate your having this letter made a part of the record of the 
hearing conducted by your subcommittee on H.R. 5590. 

Very truly yours, _ _ _ 

rincc.ouY Prince. 


HYMAN-MlCH AEL8 Co., 
Chicago , ///., June 13, 19G1. 


Re H R. 5596. 

Hon. John Bell Williams, ~ 

Chairman of the Subcommittee on Transportation and Aeronautics of tfic House 
Committee on Interstate and Foreign Commerce, Washington, I).C. 

Dear Sir : The above-referenced bill was introduced by Congressman Harris 
to amend parts II and IV of the Interstate Commerce Act (49 U.S.C 301-327, 
49 U.S.C. 1001-1022). We attach a statement which we would like to present 
to your committee in support of this landing legislation. We are advised that 
hearings of this bill will be held on Wednesday ami Thursday, June 14 and 15, 
but because of the short notice we will be unable to attend. 

The burden of the statement is that this legislation is urgently required and 
would be of immeasurable benefit to shippers and receivers of merchandise 
using the motor carriers and freight forwarders to move their goods VS e urge 
approval by your committee and earliest passage by the House of this legislation. 

Very truly yours, _ ir _ 

A. A. Diamond. Traffic Manager . 


Statement With Reference to H.R. 5596 

My name is Abraham A. Diamond. I am traffic manager of the Ilyinan- 
Michaels Co. of Chicago, III., a dealer and broker in scrap iron and steel. I am a 
practitioner l*?fore the Interstate Commerce Commission, and an attorney-at- 
law, a member of the bar of the State of Illinois and the Supreme Court of the 

United States. _ ... 

Since the passage of parts II and IV of the Interstate Commerce Act In 1989 
ami 1942. respectively, there has been a distinct failure in the enforcement of the 
will of the Congress with regard to the regulation of these modes of transporta¬ 
tion. The regulatory legislation contains prohibitions which State the i»olicy 
that motor carriers and freight forwarders must not eharge excessive or unrea¬ 
sonable rates. Unjust, unreasonable, discriminatory, and prejudicial rates, 
rules, and practices are declared unlawful. 

Until the decision of the Supreme Court of the United States in T.I.M.E ., Inc. 
v. The United States (79 S. Ct. 904), decided May 8, 1959, the Interstate Com¬ 
merce Commission and the shippers of the United States had worked out, em¬ 
pirically, a method for justice and obtaining damages for rate exactions held 
to be unjust and unreasonable by the Interstate Commerce Commission. This 
involved a cumbersome circuitous method—suits lind to be filed prior to handling 
with the Interstate Commerce Commission for its opinion. 

In the past, motor carrier operators and freight forwarders contended that 
legislation similar to the instant bill was unnecessary; unnecessary because the 
involved procedure was in existence and could satisfy any reasonable complain¬ 
ant. Another argument used against previous proposals of this nature was that 
Congress deliberately avoided inclusion of this provision in the original enact¬ 
ments. There is nothing to support this statement other than the admitted omis¬ 
sion and the fact that both the motor carrier and freight forwarder industries 
were to be protected by this congressional shield. 

Regardless of what may have been the fact 25 years ago, it does npi»ear that 
today many shippers are suffering related injuries from unjust and unreason¬ 
able'freight rates, rules, and regulations, technically legal because properly filed, 
but, unmistakably, unlawful. Shipj>ers may be wronged but have no means of 
remedying that wrong, or receiving compensation for their injuries. 
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Any argument that asserts that the Interstate Commerce Commission will be 
flooded by complaints, frivolous in nature, is not worthy of the motor carrier 
and freight forwarder industries. Responsible shippers, interested la fostering 
a healthy national transportation system, common carrier based, and under rea¬ 
sonable governmental regulation, will use the remedies to which they are en¬ 
titled with caution and circumspection. 

This legislation is long overdue, and should be approved and passed in order 
to right an obvious wrung. I strongly urge, on behalf of my company, the ap¬ 
proval of this legislation. 


Akroopacf: Industries Association op America, Inc., 

Washington, D.C., June ]$, J961* 

Re H.R. 5596. 

lion, John Bell Williams. 

Chairman, Subcommittee on Transportation awl Aeronautics, Committee on 
Interstate and Foreign Commerce, House of Representatives, Washington^ 
D.G. 

Dear Sir: Oh behalf of the members of this association, we urge that your 
subcommittee give favorable consideration to H.R. 5596 and that it recommend 
early enactment of this vital legislation. 

The Aerospace Industries Association is a trade association whose member¬ 
ship comprises the principal manufacturers of aircraft, guided missiles, rockets 
and engines, accessories, purls, materials and components used in the construc¬ 
tion and operation of complete aircraft missiles, and spacecraft. In the course 
of their operations, members of this association offer considerable quant Hies 
of material for transportation by motor carriers and freight forwarders. Ac¬ 
cordingly. they have u very material concern, an shippers, in securing remedial 
legislation which will give them redress before the Interstate Commerce Corn- 
mission for the recovery of unlawful charges on past shipments transported 
by those modes of transportatlon. 

At the present time such a remedy is available to them only with respect 
to violations by railroads and other carriers shbjcct to part I and water carriers 
subject to part III of the Interstate Commerce Act Enactment of H.R. 555)0 
will merely place all types of regulated interstate carriers on an equal footing, 
thereby making available to shippers the expert offices of the Interstate Com¬ 
merce Commission for determination, when occasions arise, as to the reasonable¬ 
ness of rates charged on i>ast shipments. An injured party would also, if he so 
desired, he given the choice to pursue his remedy in a U.S, district court of 
competent jurisdiction. 

Congress has heretofore considered similar proposals but legislative history 
Indicates that the primary reasons for failure to enact (wist legislation was the 
then existing interpretation of the Interstate Commerce Act by the ICC that, 
predicated upon on administrative determination by the Commission as to the 
unreasonableness of the rates charged, aggrieved shippers could secure redress 
for their grievances from the courts under the common law. However, that 
avenue for relief was closed by the decision of the U.S. Supreme Court in the 
east* of TJMJB* t Inc . v. United States of America, .'159 U.S. 4(14, decider! May IS* 
1959. In the TJ.M.E* case, it was held that the failure of Congress to provide 
for such relief removed all remedies for shippers claiming past unreasonable* 
ness of rates. Including the common law right to seek redress from the courts. 

For that reason, and notwithstanding the maxim in equity to the contrary, 
shippers by motor carriers and freight forwarders must now suffer a wrong 
without a remedy. Only Congress can provide the necessary relief, and it 
is our recommendation that it do so hy enactment of H.R. 5596. 

It Is respectfully requested that this letter be made a part of the record of 
hearings on this bill. 

Your very truly, 


Allen J, O'Brien, 
Director, Traffic Service. 
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New York, X.V., June 13, 196L 

Joux Bell Williams, 

Chairman of the Subcommittee on Tramportatifm and Aeronautic* of Home 
Committee on Interstate and Foreign Commerce, Washington, DM*: 
Understand hearings are scheduled June 14 and 15 on H.R, 5596. For many 
years we have been strongly in favor of legislation which would permit repara¬ 
tion on the part of motor carriers and freight forwarders. Due to our inability 
to appear in jiersoii before your committee in support of this resolution we ask 
that yon make record of our strong support tor passage. 

it. O. Erickson, General Traffic Manager, The Anaconda Co, 


CtnxiOAff, Ixc.. 
Northbrook, III., June if, 196L 

Hon. John Bell Williams, 

Chairman, Subcommittee on Transportation and Aeronautic*, House Committee 
on Intent late a nd Foreign Commerce, Washington, DM* 


Dear Kir: Due to the short notice, we are unable to appear at the hearings 
on June 14 and 15 you are conducting in connection with the hill, H.H. 5596, 
to establish a reparation provision in parts II and IV of the interstate Com¬ 


merce Act, 

Therefore, because of this inability to appear* we ask that the attached suite* 
merit he Included in the record on behalf of Cultlgan, Inc. We will appreciate 
anything that can l>e done in this regard. 

Very truly yours* 

Xohl A. Beaux, Traffic Manager, 


Statement From Culuoan, Ixcv, North brook. III. 


We understand that Congressman Harris has introduced a hill* HR, 5506, 
to establish a reparation provision in parts II and IV of the Interstate Corn- 
inert?© Act, 


Since the decision of the Supreme Court of the United States in TJM*E. v. 
The t nited Mutex of America (79 S. Ct. 9(H)* decided May & 1959* shippers no 
longer can obtain reparation of excessive nr unreasonable charges paid to motor 
carriers and freight forwarders. In view of the fuel that parts II and IV of 
the interstate Commerce Act provide that motor curriers and freight forwarders 
are prohibited from charging excessive or unreasonable rates, it would seem 
natural that reparations be obtainable when excessive or unreasonable rates 
are charged and collected. At present a shipper may complain to the Interstate 
Commerce Commission and upon proof be awarded reparation on this type of 
charges when a rail or water carrier is involved and It certainly seems reason¬ 
able that the law apply likewise to motor carriers and freight forwarders. 

We, therefore, are heartily in accord with the provisions of the hill H.R. 5596 
and pray that, everything possible be done to assure its passage. 

Sincerely yours* 

Nohl A. Braun* Traffic Manager, 


Aberdeen Chamber oe Commerce, 

Aberdeen, 8. Dak,, June i f* J96L 

Hon* John Bell Wilmams, 

Chairman, Transportation and Aeronautic# Subcommittee, Interstate and For* 
cifjn Commerce Committee, Home of Representatives, Washington, DM* 
Dear Sir: We ask that you put the Aberdeen Chamber of Commerce on record 
in support of ILK. 5596* As representatives of over 350 shippers and receivers 
of freight in Aberdeen. S, Dak., we believe that it is high time that common 
carriers by motor vehicles and freight forwarders be subject to reparation provi¬ 
sions comparable to those now provided in parts I and III of the Interstate 
Commerce Act for rail and water transportation. 
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We will not l*e able to attend the scheduled bearings on June 14 and 15, but 
I am certain that our support of the provisions In II.It. 5590 will he brought 
forcefully out by the representative of the National Industrial Traffic League. 
Yours truly, 

John A. DuPont, Traffic Manager. 


National Association or Raixsoad and Utilities CoxtMissxoNERS, 

Wash ington, /AC., June 15, JDGL 


He II.R. 5500. 


lion, John Bell Williams, 

Chairman, Subcommittee on Transportation and Aeronautics, Committee on 
Interstate and Foreign Commerce , House of Represeniat It es , Washing¬ 
ton, D.G . 


Dear Chairman Williams: The National Association of Railroad and Utili¬ 
ties Commissioners is a voluntary organization embracing within its member¬ 
ship the members of the regulatory commissions and boards of the several Slates 
of the United States. These are the State agencies charged by statute with the 
duty of regulating the transportation agencies and public utilities operating in 
their respective States. 

At a regular meeting of the executive committee held in Washington, D.G., on 
March 8 and 9 of thin year, a resolution was adopted urging the enactment of 
S. Gib and H.R. 2765, 87th Congress. Such legislation would permit shippers 
to cover reparations from motor carriers for unreasonable charges on past ship¬ 
ments, 

HU n ."71 mi embraces this same relief- I understand that lien rings were held 
before your subcommittee yesterday ami today on 11.It. 551WJ. Enclosed is a 
copy of si resolution adopted by the executive committee of this association in 
support of such legislation and it would be appreciated if this could be incorpo¬ 
rated in the record of your hearings. 

Thanking you for your cooperation, I remain, 

Sincerely yours. 


Austin L. Roberts, Jr., 

General Solicit or. 


Resolution Favoring Enactment of 8. CS7G AND H.R. 2765, 87th Congress 

Whereas the U.S. Supreme Court, in a 5-4 decision, has belt! that shippers 
cannot recover reparations from motor carriers for unreasonable charges on 
past shipments {TJJI JL, Inc, 9 V. U.&„ 859 0.8*404); and 

Whereas this decision has nullified the longstanding procedure established 
in the ease of Bell Potato Chip Co . v. Aberdeen Truck Lines (48 M.C.C. 837), 
under which shippers via motor carrier could obtain reparation where rates on 
past movements were shown to he unreasonable: and 

Whereas such decision has completely and effectually barred any recovery 
by any means of unreasonable charges on past shipments via motor carrier; and 

Whereas there has been introduced in the 87th Congress 8* l!7B and H.R. 2786 
to provide for reparation awards in connection with shipments via motor car* 
riers; and 

Whereas reparations are presently provided for in connection with shipments 
via railroads and water carriers, and there is no justification for denying to 
the public the same right of redress In connection with shipments via motor car¬ 
riers : Now, therefore, be it 

Resolved. That the executive committee of the National Association of Rail¬ 
road and Utilities Commissioners hereby go on record as favoring and urging 
enactment of S. 676 and II,R, 2765; and 

Resolved further, Thai a copy of this resolution be sent by the secretary to 
lives of the association are hereby authorized to appear on behalf of the associa¬ 
tion at any hearing that may he held before any committee of Congress to 
consider any legislation looking toward embodying the relief proposed in these 
bills and present the views of the association as expressed herein; 

Resolved further * That a copy of this resolution he sent by the secretary of 
each member of the Committees on Interstate and Foreign Commerce of the 
Senate and the House. 
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Tiie Southwestern Industrial Traffic League, 

Dallas , Tex., June 21, 1961. 

Hon. John Bell Williams, 

Chairman , Subcommittee on Transportation and Aeronautics, 

House Committee on Interstate and Foreign Commerce, Washington , D.C. 


Dear Congressman Williams: The Southwestern Industrial Traffic league 
understands that hearings were completed on June 14 and 15 on II.It. 5596, a 
bill to amend the Interstate Commerce Act in order to provide civil liability 
for violations of said art by common carriers by motor vehicle and freight 
forwarder; and that the record has been held open for an additional 10 days in 
order to receive representations from other interested parties. 

The Southwestern Industrial Traffic League is an association of transportation 
directors and traffic managers representing industry and commercial organiza¬ 
tions throughout the Southwest. It has no carrier membership. The league 
speaks for its membership in matters of general transj>ortation interests. 

We support the principles contemplated by II.R. 5596. It is the view of the 
membership of this league that the time has come when motor carriers and 
freight frowarders should be expected to accept their responsibility to the 
shipping public in the same manner as railroads and water carriers under parts 


I and III of the Interstate Commerce Act. 

We sincerely hope that this bill will be favorably reported out of your commit¬ 
tee, and that it will eventually be enacted into law as a part of the Interstate 
Commerce Act 

Yours truly, 

C. M. Dawkins, President. 


The Texas Industrial Traffic League, 

Dallas, Tex., June 21, 1961. 

Hon. John Bell Williams, 

Chairman , Subcommittee on Transportation and Aeronautics, 

House Committee on Interstate and. Foreign Commerce, 

Washington, D.C. 

My Dear Congressman Williams : We understand that hearings were held 
on June 14 and 15 on H.R. 5506. a bill to amend the Interstate Commerce Act 
to provide civil liability for violations of such act by common carriers by motor 
vehicle and freight forwarder, and that since only *2 days of hearings were 
scheduled the record is being held open for an additional 10 days to receive 
the views of other interested parties. 

The Texas Industrial Traffic League is a nonprofit Texas corporation, organ¬ 
ized to promote the transportation interests of Its membership. The membership 
of the league is made up of Texas business firms, industries, and commercial 
organizations throughout the State. It speaks in behalf of its membership in 
matters of general transportation interest. 

The league supports the objectives of H.R. 5596. The bill seeks to remedy 
an unfair situation which exists to the detriment of the shipping public. Under 
parts I and III of the Interstate Commerce Act, a remedy at law in the form of 
damages or reparation, where justified, is available to a shipper who is injured 
by a violation of the Interstate Commerce Act, on the jmrt of railroads or water 
carriers, but there are no comparable provisions in parts II and IV of the act 
which govern motor carriers and freight forwarders, respectively. 

Up until a recent decision of the Supreme Court in TJ.H.F. v. United States 
(359 U.S. 464), there was available to the shipping public a partial hut some¬ 
what complex and not entirely satisfactory remedy for violation of the act by a 
motor carrier, but the Court’s decision In that case has taken away even that 
partial relief. 

There is a general feeling among the shipping public that the motor carrier 
and freight forwarder industries have arrived at a stage of maturity which 
warrants their being made answerable to the shipping public for injury result¬ 
ing from their violations of the act. The present status of the law permits these 
carriers to avoid their responsibility to the public through delays, and in the 
case of motor carriers, misrouting, as well as through other devices, with no 
fear of retribution. 
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The situation is one which has actually needed correcting for a great many 
years—motor carriers and freight forwarders should be expected to live up to 
their responsibilities in ihe same manner ami to the same degree as rail roads 
and water carriers, 

We sincerely hope that 1UI 5596 will have your most Favorable consideration. 


Respectfully submitt ed. 


S. C. O’Neal, 

Chairman, Legislative Committee. 


Pittsburgh, Pa. t J unc 1 }, 1B6I. 

Chairman, Subcommittee ox I'ba xsfobt atiox a no Aeronautics, 

House Commhtkk on Interstate and Foreign Commerce, 

Washington, DXL: 

The National Supply Division. Armco Steel Corp., favors House bill 5596 
which provides civil liability for violation of the act by motor and freight for* 
warders common carrier a. 

W. E. Stauffer, Traffic Manager. 


Nat ion at R eta i l Merc h an ts A asoci ation , 

June 12, JM1. 

Subject: ILK. 5596. 

Hon. John Heel Williams, 

Chairman, Svbcommittetf <m Tramjtorlation and Aeronautics, 

H o it ne Coin m it t ee o n 1 nt era to tv a n d Fq reign € Out m erce, 

Washington, fKC. 

Dear Chair Nt an Williams: The National Retail Merchants Association, 
Inc., under the laws or New York State in 1911, is n national trade association 
for department, specialty, and chain stores with a membership in all of the 50 
States. It has approximately 11,500 member stores whose total annual sales 
volume Is about $19 billion. Representative of its membership are It. H. Mary 
& Co., New York; Marshall Field & Co., Chicago; Woodward & Lnthrop, Wash¬ 
ington, IMA; the P. Ii, Hudson Co., Detroit, and many other stores whose 
names are well known throughout the country. These stores are large users of 
all forms of transportation including motor common carriers, subject to part I I 
of the Interstate Commerce Act and freight forwarders, subject to part IV, 
On practically all shipments our members pay the transportation charges. 

It has long been a matter of basic transportation policy of this association 
that motor carriers and freight forwarders should he subject to reparation 
provisions similar to the railroads under part I a ml water carriers under part 
III of the Interstate Commerce Act. 

It seems like a matter of simple justice that our members ho permitted to re* 
cover excess transportation charges when motor carriers or freight forwarders 
impose unreasonable freight rates. We n re able to recover such charges from 
railroad and steamship lines, why shouldn't we have the same right with motor 
common carrier and freight forwarders. This has always been Important hut it 
becomes particularly important In view of the Supreme Court's 5 to 4 decision 
In No. (58, TI ME, Inc . v. U.S., and No. 96 Davidson Transfer and Storage Com- 
pang , Inc., v. UM*, wherein the court found that u imder the statute the recovery 
of reparations or damages arising from the application of unreasonable rates 
on past motor carrier shipments is precluded/' 

It is our understanding that bearings will be held on H.R. 5596 on June 14 
and 15, 1961, and we also understand that because only 2 days of hearings have 
been arranged It will not be possible for us to personally appear before your 
committee and testify. Consequently, we would appreciate very much you tak¬ 
ing our views into consideration and wo respectfully request that you make our 
letter a part of the record of the hearings. 

Respectfully, 

Robert E, Vantixeu 

Chairman^ NRMA Transportation Committee. 
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Statement of Illinois Territory Industrial Traffic League in Support of 

Bill II.R, 550ft 

My name Is P. W. Krocker. I am Director of Transportation for Curtiss 
Candy Co., Chicago, III. I have been active in transportation circle® for 30 
years* and currently, among other things, am president of rbe Illinois Territory 
Industrial Traffic League, 

The Illinois Territory Industrial Traffic League is a voluntary, unincorpo¬ 
rated nonprofit association, organised for the purpose of promoting and pro¬ 
tecting tnmsiK»rtatlon Interests of business and industry located throughout the 
State of Illinois and the immediately adjacent territory. It's membership 
embraces substantially all types of industry, Including chambers of commerce 
and trade associations. IPs membership currently stands at 223 members who 
use all forms of transportation by rail, water, freight forwarder, and motor 
carrier. 

Bill H,R. 6506 is one of several pending hills designed to correct obviously 
an unfair situation which adversely affects the interests of the shipping public. 
Under part® I and IU of the Interstate Commerce Act. a shipper who is injured 
by a violation of the net by a railroad or a water carrier, has a remedy at law 
and can obtain damages or reparation where justified. 

There are no com |wi raid e provisions in parts II and IV of the act governing 
motor carriers and freight forwarders, and the Supreme Court in TJJf.B. v. 
United State* (350 U.S. 4(54, ;t L. ed. 2d 952 <1050)), lias recently held that the 
law precludes any reparation for damage arising out of the past application of 
unreasonable rates. The effect of that decision was to leave shippers without 
any remedy in law for a violation of the act by a motor carrier. At the same 
time, the rapid growth and Increasing dominant position of motor carriers and 
freight forwarders in the trnnsjnotation industry has given rise to a greater 
need than has heretofore existed for protection of shipjiers against violation® of 
the act. There is, therefore, much Interest and concern on the part of individual 
shippers fur remedial legislation which is felt to he already tong overdue. 

In hearings before congressional committees covering earlier legislation on 
lids subject, motor carrier operators and freight forwarder® have contended that 
rliere was no need for a revision of the law since shippers already had the right 
to obtain reparation. The mol or carriers and freight forwarders said that the 
elimination of the requirement to file a suit in a court in addition to a proceeding 
before the Interstate Commerce Commission would invite a large number of 
claims, thus placing an undue burden upon the motor carrier and freight for¬ 
warder industry. The decision in the f./.l/J, case, however, 1ms now com¬ 
pletely aliohshed any opjmrtunity fra- a shipper to obtain redress on shipments 
moving by motor carriers and freight forwarders even though the charge® as* 
sessed and nald were excessive, unreasonable or otherwise unlawful. 

What the shipping public needs and desires is the enactment of provisions 
with respect to motor carriers and freight forwarders similar to those which have 
long existed with respect to railroads and water carriers. SSuch provisions are 
well drafted in II. it. 5506 and would simply put into effect measures which the 
original framers of tire Motor Carrier Act envisaged as a probable future neces¬ 
sity. The motor carrier and freight forwarding industries have now come of 
age and should he made responsible in the same way as the railroads and water 
carriers. The Illinois Territory Industrial Traffic League* speaking for memlier 
shippers generally, believes that it is only right that they should have some 
remedy when they are injured by any act of a motor carrier or freight for¬ 
warder which is contrary to law. While it may have been true 2.1 years ago 
that there was little need for such protection and the carriers were in a 
formative stage, that situation is not the case today. 

We t therefore, urge that H.R. -1500 be reported favorably, 

P. W. Kroeker, President* 


Automobile Manufacturers Association, Inc., 

Detroit, Mich., June 22.1061. 

lion. Qren Harris. 

Chairman, House Committee on Interstate and Foreign Commerce, 

Washington, D.C . 

Dear Chairman Harris: The Automobile Manufacturers Association endorses 
House bin 5590 to provide civil liability for violations of the Interstate Com¬ 
merce Act by common carriers by motor vehicle and freight forwarders. It is 
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respectfully requested that this letter lie included in the record of committee 
hearings on this bill. 

This legislation would establish a procedure for reparation awards and limi¬ 
tations of actions with respect to motor carrier and frilght forwarder operations 
subject to tarns II and IV of the Interstate Commerce Act comparable to that 
now provided in parts I and III of the act for rail and water transportation. 

In 1IK15 Congress enacted the Motor Carrier Act, which has since become 
part II of the Interstate Commerce Act, Section 21G(d) provides in part: 

“All charges made for any services rendered * * * by any common carrier by 
motor vehicle engaged in interstate or foreign commerce in the transportation of 
* * * property shall be just and reasonable, and every unjust and unreasonable 
charge for such service * * * is prohibited and declared to be unlawful. 1 T 

Vmler the present interpretation of the statute, a tariff rate filed by a motor 
carrier or freight forwarder, regardless of how unreasonable or unlawful, is 
required by law to be charged by the carrier and paid by the shipper until that 
rate Is ordered changed by the Interstate Commerce Commission. Shippers are 
now, by reason of the ruling of the Supreme Court, deprived of their right to 
a determination as to just and reasonable rates on shipments already made or 
to recover reparation for the excess paid over the reasonable rates. This situa¬ 
tion does not exist in rail and water charges. The Interstate Commerce Act 
gives shippers a legal right to reparation for unreasonable rail and water charges 
collected by I he carrier. It is felt that enactment of the proposed amendment 
would, in this respect, place all four classes of carriers under the jurisdiction of 
the Interstate Commerce Commission on a uniform footing, 

Sincerely yours, 

Harry A, Williams, Managing Director. 


American Farm Rokeau Federation, 

Washington, D.C., June $, 1961, 

Hon. John Bell Williams. 

Chairman, Subcommittee on Transportation anti Aeronautics, House Committee 
on Interstate ami Foreign Commerce, Washington, D.C. 

Bear Mr. Williams: This is to set forth the policy of the American Farm 
Bureau Federation relative to II.It. ">596, which would authorize civil action for 
overcharges by motor vehicle common carriers and freight forwarders. 

At our last annual meeting the voting delegates of the member State Farm 
Bureaus adopted the following policy: 

“We recommend amend meat of the Interstate Commerce Act to provide that 
the Interstate Commerce Commission may award reparations for unlawful rates 
charged by motor common carriers, in the same manner as now authorized in 
the case of rail and water carriers." 

We can see no reason why there should be any distinction between the various 
types of common carriers in this respect. 

We, therefore, respectfully recommend favorable action on II.It. 1*596 by the 
Subcommittee on Transportation and Aeronautics, 

It will lie appreciated if you will Incorporate this letter in the hearing record. 
Very sincerely, 

Matt Trio os. Assistant Legislative Director . 


American Retail Federation, 
Washington, D.C., June 22,1961, 

Mr, Owen Harris. 

Chat rma ii, In ter# ta (e an d Fore iff n Com m erce C om m i 11 ee t 
House of Representatives, IFruduiiptefL DXK 

Bear Congressman Harris: The Transportation Committee of the American 
Retail Federation would appreciate the privilege of expressing Its views in sup- 
port of I Lit, 5596, introduced by you on March 14. 1901, which provides civil 
liability for violation of the Interstate Commerce Act by common carriers by 
motor vehicle and freight forwarders. The American Retail Federation supports 
the views expressed in hearings before your Subcommittee on Transportation 
and Aeronautics at hearings on June 14, 1901, by the Interstate Commerce Com¬ 
mittee aud the General Accounting Office, 
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The technical nature of the propos'd amendments have been well explained 
by the witnesses* There is an Inequality of treatment us to rail and water car¬ 
riers, presently subjected to civil liabilities or reiterations* as contrasted to motor 
carriers and forwarders who are not* The hill under consideration would pro¬ 
vide equal treatment for ail. 

It perhaps should be noted by your committee that retailers, even with large 
traffic departments, find it an almost Impossible task to determine, in advance 
of the consigning of shipments, the rates or charges that will to© assessed by 
the motor carriers or forwarders. This is because of the thousands of 
tariffs and literally millions of rates, rules, regulations, and charges, in effect 
at; any given time. If an effort is made to determine the proj>er rate or charge in 
advance of a shipment, a retail shipper cannot rely on quotations by the carriers 
themselves for H has been held that these are not determinative and the proper 
charge can only be determined by application of the tariff schedules on hie with 
the Interstate Commerce Commission. Therefore, in mauy c ases the true or law¬ 
ful rate is frequently determined long after the shipment has moved, and this will 
be of no benefit to the shipper unless he has some means of enforcing the car¬ 
riers to the application of lawful rates. 

Further, It is believed that passage of this remedial legislation will have a 
beneficial effect even though no particular suits are brought to enforce payment 
under the terms of the hill. This is because carriers will not be inclined to be 
derelict in the publication of irresponsible rates and charges if they are held to 
be liable for the results. In the absence of any such liability, there is more apt 
to be unlicensed attempts at radical tariff publications. 

For these reasons the transportation committee urges favorable approval of 
this bill. 

Yours very truly, 


Charles A. Washes, Traffic Manager. 


Interstate Commerce Commission, 

Office of the Chairman, 
Waxhingtwi, I)X\ t July 6, 1961. 

Hon, Orf;n Harris, 

Chairman, Committee on Interstate and Foreign- Commerce, 

H oh Jse of Ri p res cut a tim i n r 

\ Va sh i h yt on , I ) . C. 

Dear Chairman Harris: The Commission lias been notified orally of a pro- 
posed amendment to II.lt. 5566 which was offered by ft witness for the Freight 
Forwarders Institute during the course of his testimony on that bill before the 
Transportation and Aeronautics Subcommittee. In view of the fact that the pro¬ 
posed amendment was offered subsequent to the Commission's testimony on this 
measure, arid since the full i>ommittee Mill no doubt soon be considering the tolU 
and the propoed amendment, we would like to offer the following comments with 
respect to the amendment 

Under the terms of the amendment an award of reparation based on n past 
unlawful rate would be limited “to the amount of pecuniary loss actually suf¬ 
fered by complainant/* The amendment would also require that the complain¬ 
ant show the actual amount by which he suffered and ultimat ely bore pecuniary 
loss. We are of the view that if this proposed amendment is adopted, it would, 
as a practical matter, defeat the principal purpose of the bill. 

In view of the many complex competitive relationships in our economy, it 
is difficult to see how a shipper would be able to show to what extent, if at all, 
he was able to pass to his next vendee the difference between the rate found to 
he unreasonable and the amount he should have paid under a lawful rate. It 
would also be unrealistic, In our opinion, to expect a shipper to be able to show 
how much business he may have lost to competitors by reason of his having had 
to pay an unlawful rate. Because of such difficulties, the measure of damages 
In such Instances has traditionally been measured by the difference between 
the rate found to be unreasonable and the amount which would have been paid 
under a lawful rate. Otherwise shippers seeking reparations would in effect 
Ik* charged different rates for identical transportation depending upon the 
amount of actual damages each is able to prove. As such damages may have 
no relation to transportation conditions, the result would he to defeat the prin¬ 
ciple of equality of treatment of all shippers in connection with common 
carriage. 
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In addition to the foregoing objections to the amendment, we feel that it would 
tend to open the door to abuses by encouraging the more unscritplous type of 
carrier, l>elng aware of the difficulty of proof, to ihe rates of questionable law¬ 
fulness. Be would do this with the hope that, in view of the thousands of 
rates tiled* such rates would become effective without protest, and that even 
if later challenged and found unlawful he would escape liability for damages on 
past shipments because of the difficulty of proof. 

Moreover* one of the principal purpose* of II.II. 550ft is to bring parts M anti 
IV of the Interstate Commerce Act Into conformity with parts | and III thereto 
with respect to carrier liability for damages growing out of past mi lawful rates* 
Adoption of the proposed amendment to the bill either with respect to freight 
forwarders under jmrt IV or motor carriers under part 11 would destroy the 
uniformity of treatment sought by the bill, and if extended to parts 1 ami III 
would, of course, la? subject to the same objections stated above, 

MV therefore strongly recommend that the bill Is? enacted as introduced, and 
that the promised amendment thereto Ik? rejected. 

Resttactfully submitted. 

Avthiff Chain turn. Comm it tee on Leoi station, 
Rupert L. Mubphy* 
IJowAim G. Fhear. 

Kenneth II. Tugolk. 


Fomptrou.er Generalov the I:\itkd States, 

HVa/i infftwt* Jut it 7, 3D6L 

Hon, Ore?? Harris, 

Oft of roof«, Committee on [nternhitr and Foreign Commerce, 

Ho u se of Reprexcu t a t ice*. 

Dear Mr, Fuairman : During the course of the hearings June 14 and 15, 1IK51, 
before the Subcommittee on Transportation and Aeronautles, on H.U. a 

bill to amend sections 204a and 40fkt of the Interstate Commerce Act to subject 
motor common carriers and freight forwarders to civil liability for violations of 
the act, an amendment to the bill was offered by Mr, Giles Morrow, general 
counsel for the Freight Forwarders Institute* Mr. James F. Fort, counsel for the 
American Trucking Association, Inc., in answer to questioning from subcom¬ 
mittee members, endorsed the amendment for application to motor common 
curriers, should the bill be acted upon favorably. 

We desire to express for the record our ojijiositlon to (he inclusion of the 
Morrow amendment in H,R. 553M1 While it is couched in vague and imprecise 
language and in too broad in scope, we deduced from Mr. Morrow’s testimony 
that the pur(K>8e and Intent of his amendment is to limit recovery for the ex¬ 
action of unreasonable rates and charges to proven direct damage, rather than 
to the excess paid over the reasonable rate or charge. Under such a limitation, 
then, tlio only parties who could recover would be those who proved specific pe¬ 
cuniary loss personally suffered and not passed on to third parties* strangers to 
the transaction with the carriers. For example, recovery could not be bad hy a 
manufacturer, wholesaler, or retailer who, hy including it in the selling price, 
passed on an unlawful transportation charge to subsequent purchasers of the 
goods transported. There conceivably could be occasions when an injured party 
might undertake to establish by various varied cost and selling data and infor¬ 
mation that only a part or none of the unlawful charge was included in his 
selling price, m where he sold at a loss. It may be appreciated (hat litigation 
which contemplates proof beyond that directely related to the transportation 
rales and charges can tie very difficult to adjudicate* 

We oppose the amendment ill because such vagueness and imprecision in 
Statutory language is all too frequently productive of more problems than there 
are solutions; (2) because it would defeat one of the aims <if 11.R, 5596—Utih 
fortuity in the treatment of regulated carriers—by continuing the inequity of 
permitting motor common carriers and freight forwarders, unlike rail and water 
common carriers, to escujie the consequences of their exaction **f unlawful rates 
and charges when the injured parties fail to prove "the amount of pecuniary 
loss actually sulTered"; and ( 3) because the application to all parts of section 4(f4 
(and presumably to all parts of section 210(d)) Is unnecessarily broad since 
much case law has already accumulated set!lug forth the principles and rules re¬ 
garding proof of damage and new language in the law would tend to excite litigu- 
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turn afreah over the requisites of proof iti matters involving undue or unreason¬ 
able preference or advantages, unjust discrimination, and undue or unreasonable 
prejudice, as distinguished from matters involving the limited area of unrea¬ 
sonable rates and charges. 

We have additional objections. The amendment subverts n basic legal concept, 
rooted In the common law, which the Interstate Commerce Commission and the 
courts have followed consistently since the inception of Federal regulation of 
rail common carriers. This concept is that the shipi>er has a legal right to a 
reasonable rate, that exaction of an unreasonable rale imports legal damage, and 
that the measure of the damage suffered is the difference between the rate paid 
and the reasonable rate which should have been paid. The carrier's tori, for 
which the law allows compensation, is the wrongful exaction from the shipper, 
not the unlawful receipt or unjust enrichment of the carrier. Louisville & iVa*/f- 
villc if. Co* v. Sloss-tiheffield tiled A Iron Vo* (2GS) IMS. 217, 2-14). Tile concept 
of legal wrong Rowing from discrimination or prejudice differs fundamentally: 
an unreasonable rate Is always unlawful, whether unreasonably high or unreason¬ 
ably low; discrimination and prejudice are not necessarily so, since the factors 
determining reasonableness (cost of service, profit to the carrier, competition, 
etc.) may, in particular situations, nitrate in justification. Consequently, proof 
of actual damage suffered by the complainant is essential to establish such un¬ 
lawfulness. See Penn*t/trank* Railroad Vo* v. International Coal Mining Co. 
(235) u.S. 184), Under the differing concept of rate unreasonableness, however, 
once the abstract concept of unreasonableness embodied in the statute, which 
allows a substantial spread between what is unreasonable because too high and 
what is unreasonable because too low—the “zone of reasonableness 1 *—has been 
reduced to concrete expression as the dollars-nnd-cents rate for the service in 
question, the complainants damages are ascertainable with mathematical 
certitude. 

The legal memorandum Mr. Morrow offered in support of his amendment foils 
to differentiate between these legal concepts. It is. purportedly, an expression 
of the viewpoint held by the Interstate Commerce Commission over 30 years 
ago anil admittedly abandoned, undoubtedly because the Commission came to 
perceive clearly tins inherent distinction in the law. We think it a sit Hi cleat 
answer to this memorandum that the Commission has receded from that view¬ 
point, which was baaed entirely upon dicta enunciated in Southern- Pacific Com¬ 
pany v. Ihirndt-Vaenzcr Lumber Company (24-7 U.S. 721), although the case was 
tri fact decided upon the established rule of law, and that the Commission, as 
well as the courts, have consistently followed the precedents of the fnicrnfitional 
Coal case, the Sloxk-Sfu'jftdd case, and the ItametLTaenxer ease. We do not 
think an abrupt departure from prevailing and well-settled law should he sanc¬ 
tioned through the casual adoption of this amendment. 

We would like to emphasize a imrtlon of the quota Hon from the Darnell- 
Taen-zer Lumber Vo* case appearing on page 2 of Mr. Morrow’s printed state- 
meat: "The general tendency of the law, in regard to damages at least, is not 
to go beyond the first step. As it lines not attribute remote consequences to a 
defendant so it holds him liable if proximately the plaintiff has suffered a toss. 
The plaintiffs suffered losses to the amount of the verdict when they paid. Their 
claim accrued at once in the theory of the law and it dam not inquire into later 
events.** [Italic supplied. 1 These observations by the Supreme Court of the 
United States related to the situation where the claimant, as seller, had already 
collected from his customer the freight charges which the seller advanced and 
now was attacking as unreasonable. As the case shows the seller, notwith¬ 
standing that he was fully reimbursed for the freight charges by his customer, 
also collected damages from the carrier because of the unreasonable rate- The 
Supreme Court said: 

"The carrier ought not to lie allowed to retain his illegal profit, and the only 
one who can take it away from him is the one that alone was in relation with him, 
and from whom the carrier took the sum. * * * Behind the technical mode of 
statement in the consideration well emphasized by the Interstate Commerce 
Commission, of the woUessnes# and futility of the effort to folhnc every trans¬ 
action to its ultimate result (131 I.C.C7 680). Probably in the end the public 
pays the damages in most eases of compensated torts.” | Italic supplied. | 

Just as the right of a common carrier to charge a certain sum for freight does 
not depend at all upon the fact whether its customers are making or losing by 
their business {Union Paeifie Ry, \\ Umntvidye* 145) U.S. {»N0, (JfiS), so should 
not those customers have to produce evidence pertinent to their sales and prices 
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to their customers as a part of the burden of proof in support of reparation for 
unreasonable freight rates and charges. Obviously, the fact that a shipper is 
placed at a competitive disadvantage because of a high freight rate on his prod¬ 
ucts has nothing to do with the reasonableness or unreasonableness of that rate 
under the Interstate Commerce Act 

The Morrow amendment obviously would seriously weaken II.R. 5586. intended 
to subject motor common carriers ami freight forwarders to the same rules 
of civil liability for violations of the act which now obtain as to rail and water 
common carriers subject to jwrts I and III of the act, since it would compel 
application of a different rule in unreasonable rate cases: pr<»of of pecuniary 
loss actually suffered (that is, not passed on to third parties). The next step, 
should this amendment Ik* adopted, would he its extension to part I and part III 
carriers. Such piecemeal erosion of the statute, in derogation of long and 
securely established rules of law well known and understood in the transi>or- 
tation industry and by the shipping public, is not in the interest of the public, 
the shippers, or the carriers. 

The witnesses who advocated this amendment at the hearings suggested 
that it should Ik* of little concern to the Government, as to which the question 
of passing on freight charges to third parties is uulikely to arise. To some 
extent this is true: much Government traffic moves from Government installa¬ 
tions to other Government installations for use by Government personnel. 
Other circumstances occur, however, as when (1) the Government ships its 
goods for use by contractors engaged iu Its project*, and when (2) the Gov¬ 
ernment, as the ultimate vendee of a vendor who paid an unreasonable freight 
rate, pays a purchase price which includes the unreasonable freight charge as 
a separate factor. In the first instance, when the United States seeks to re¬ 
cover the unreasonable freight charge it has paid, under the Morrow amend¬ 
ment, it would he necessary to prove that the unreasonable charge had not 
been passed on to the contractor. In the second instance, the Government, 
could choose between suffering without seeking adjustment for the exaction of 
a price higher than justified because of the inclusion of the unreasonable charge, 
or. In an action against the carrier, seek to prove the inclusion of the unrea¬ 
sonable charge in the purchase price and to answer defenses of lack of privity 
with the carrier, remoteness, and the speculative nature of the damages borne. 

This amendment is in fact a litigious proposal. If it is enacted, we foresee 
costly and endless controversy and disruption of the fairly orderly means the 
law provides to establish civil liability for violations of parts I ami III. which 
II.R. 5586, in the interests of uniformity and fair dealing, was intended to make 
available with resj>ect to parts II and IV. We are strongly in favor of II.R. 
5596 as originally introduced, without the amendment recommended by Mr. 
Morrow. 

Sincerely yours, 


JosEi»n Campbell, 

Comptroller General of the United Staten. 


i 


(Whereujjon, at 12 noon, the committee recessed, subject to the call 
of the Chair.) 
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